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COMPETITION AND THE LAW. 


OMPETITION is considered here from the legal point of 
view — not from the economic point of view. The great 
mode of modern life, competition must have a place in law as well 
as a place in economics. For the law must deal with men as it 
finds them; the law must recognize that men are in a state of 
competition ; concerning rights and wrongs in that competition, 
the law must have something to say. A first factor in society, 
competition must be a fundamental topic in law. It is true that 
competition does not appear as the usual name of a usual topic 
in the law, yet there is a set of rules in the law in relation to 
competition. It is proposed here to collect the more important 
of these rules; and the attempt will be made to collate them. 
To determine, that is, when competition is held no tort, and when 
competition is held a tort. All will be in outline. There will be 
hypothesis here without demonstration. General principles will 
be stated without proper qualifications. The large divisions of 
the subject will be exposed; but the special issues will not be 
brought forward. In fact, what is made here is a classification. 
The detail is left to the learning of the reader. Thus only prin- 
cipal cases will be discussed ; and there will be small citation of 
authorities other than these. For all that is hoped to be come at 
is some disposition of competition by the law. 
A first principal division of the subject is concerned with the 


extent to which competition is allowed. Is the competition in 
56 
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every business open to every one?—this is the issue here. That 
certainly is not the fact in the world. The world as we know it 
has many limitations. Most of these are social barriers. So that 
the right at law is often an empty right. Yet men demand it. 
As competition is in the abstract elemental in our society, competi- 
tion must be in the abstract fundamental in our law. To social 
barriers men submit —to no legal barriers. That is the general 
situation. At law we see the competition in almost every business 
is open to almost every man. Every man may keep a grocery if 
he wishes. But that is not true to the whole extent; for in cer- 
tain businesses competition is limited by our laws. Every man 
may not run a street railway if he wishes. In the first case com- 
petition would be a right ; in the second case competition would 
be a wrong. To a wide extent, then, competition is seen to be 
free; to a narrow extent competition is seen to be unfree. That 
is a line of demarcation to be established. 

Let two early cases in our books be compared.! A master of a 
grammar school at Gloucester brought a writ of trespass against 
another master, and counted that the defendant had started a 
school in the same town, so that whereas the plaintiff had formerly 
received 40d. a quarter from each child, now he got only 12d. to 
his damage. Counsel contended that this interference shown and 
this damage proved made a good action on the case ; he cited that 
the masters of Paul’s claimed that there should be no other mas- 
ters in all London except themselves. But the judge said: There 
is no ground to maintain this action; since the plaintiff has no 
estate but a ministry for the time; and though another equally 
competent with the plaintiff comes to teach the children, this is a 
virtuous and charitable thing, and an ease to the people, for which 
he cannot be punished by our law. Contrast with that case this 
case of the same century. The Prior of Dunstable brought a writ 
of trespass against J. B. of Dunstable, butcher, and counted that 
the right to the market in this vill belonged to the prior, but that 
nevertheless this butcher had sold his meats secretly upon his own 
premises upon a certain market day, to the wrong and to the 
damage of the prior. Counsel of the butcher argued that any one 
might in that vill sell his own goods on his own premises or any- 
where else at his pleasure at any time. The judge said promptly 
that could not be; for the prior would lose ail advantage of his 
franchise of the market, if one might sell his merchandise upon 





1 Y. B, 11 Hen. IV. 47; Y. B.11 Hen. VI. 19. 
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market day elsewhere than in the stalls of the prior, paying to him 
toll. The first case one sees holds that trade is free; more than 
that, it sets forth that competition should be free. The second 
case holds that where there is a franchise trade is not free; more 
than that, it decides that the policy of the law should be to defend 
franchise. Indeed, these cases stand at the parting of the ways. 
In the fifteenth century a society based upon unfree trade lay 
behind; and a society based upon free trade lay before. What 
with the many and various franchises that confronted one in the 
country,! what with the many and various gilds that barred one in 
the towns, it was clear what the policy of the state had been. 
Yet, at the same time, in a society based upon franchise, we find 
competition declared; for the times were even then at their 
change. The law of these two cases taken together is the law 
to-day: competition is no tort —unless there be invasion of a 
franchise. But the policy of the law has undergone a change: in 
those times, the courts looked askance at competition; in these 
times the courts look with disfavor upon franchise. 

Indeed, that rule of law is so fundamental that the issue is not 
found to be in litigation in later books. Snowden v. Noah? may 
be such case. As soon as one party established a newspaper in 
opposition to the other party, that other asked for an injunction 
against solicitation of his customers. The Chancellor said: The 
business of publishing newspapers is free to all; the loss to one 
establishment which may follow from the competition of a rival 
establishment is a consequence of that freedom ; mere competition, 
therefore, gives no claim for legal redress. Perhaps, Pudsey Gas 
Company v. Bradford® is such a case. There suit was based upon 
the diversion of consumers from one gas works to the other gas 
works. The decision was that the loss so caused, however great, 
could be no private injury on principle. Suchacase seems Ricker 
v. Railway.* The proprietors of the Poland Spring had previously 
brought all comers to their hotels by stage from Danville Junc- 





1 COMPETITION UNFREE: UNDER THE MANORIAL SysTEM. — Y. B. 22 Ed. I. 270; 
Y. B, 3 Ed. III. 3; Y. B. 11 Hen. VI. 19; Fernessv. Brooke, Cro. Eliz. 203 ; Boweston 
v. Hardy, Cro. Eliz. 547; Case of Forest, Cro. Jac. 155; Hix v. Gardner, 2 Bulstrode 
195; Fitzswaller’s Case, 3 Keeble 242; Mayor v. Lambert, Willes 111. UNDER THE 
GILD SysTEM.— Davenant v. Hurdis, Moore 245; Weaver v. Brown, Cro. Eliz. 803; 
London’s Case, 5 Coke 616; Wagoner’s Case, 8 Coke 121; Franklin v. Green, 1 
Bulstrode 11; Wannels v. London, 1 Strange 675; Cuddon wv. Eatwick, 1 Salk. 193; 
Gunmakers v. Fell, Willes 384; R. v. Surgeon, 2 Burr. 892; R. v. Harmon, 3 Burr. 
1322. 

2 Hopkins Ch. 347. 


8 L. R. 15 Eq. 167. 4 go Me. 395. 








430 HARVARD LAW REVIEW. 


tion. Later, the defendant built a railway and established a station, 
Poland Springs, much nearer the hotels. It was held properly: 
Because the plaintiffs for a series of years had run a stage from 
Danville Junction afforded no legal right to exclude another route ; 
all this was mere competition ; therefore it was not open to legal 
objection. And this must be so that mere competition is no tort. 
Why, then, this effort in all modern cases to show something unto- 
ward in the competition? Indeed, it may be seen that such must 
have been the rule. Otherwise merchants would have been in 
ceaseless litigation. The inventor of the first type of the machine 
would have sued the inventor of the second type of the machine. 
And if these suits could have succeeded, that wide extent of modern 
trade would never have been reached. That quick march of the 
inventions would never have been made. There would have been 
no nineteenth century. 

At times a judge will put a supposititious case, however. In 
Commonwealth v. Hunt,! Chief Justice Shaw imagines this case : 
Suppose a new baker sets up against an old baker. Prices are 
reduced ; the old baker is damaged ; he therefore sues. The chief 
justice says: No legal wrong is done; the same thing may be said 
of all competition in every branch of trade and industry; and yet 
it is through that competition that the best interests of trade and 
industry are promoted; of this competition there are a thousand 
modern instances. In Allen v. Flood,? Lord James of Hereford 
proposes this case: An architect seeks to be employed to the ex- 
clusion of his rivals. He says: “My plans are the best, and 
following them will produce the best house at the least cost, 
Therefore employ me and not A. or B.” Can these rivals sue? 
His Lordship says not, clearly: Every man’s business is liable to 
be interfered with by such action ; of course no suit can be brought 
for such interference; competition, indeed, represents interfer- 
ence; but it is in the interest of the community that competition 
should exist.2 In Doremus v. Hennessey,‘ Justice Phillips sup- 
poses this case: one tradesman intends to drive his rival out of 
business. It is true that no one may invade the business of an- 
other without lawful cause, he says; but lawful competition is 





1 4 Met. 134. 

2 [1898] A. C. 179. 

8 FREE CoMPETITION.— Y. B. 11 Hen. IV. 47; Y. B. 22 Hen. VI. 14; Case of 
Monopolies, 11 Coke 85; Hopkins v. R. R., L. R. 2 Q. B. D. 224; Pudsey Co. v. 
Bradford, supra; Ricker v. R. R., supra; C. v. Hunt, supra ; Snowden v. Noah, 
supra. And see lists following. 

4 176 Ill. 608. 
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always a justification. This, then, appears as the apology for this 
policy —a theory that a free competition is for the best interest of 
society. The law does its best when it gives to every man an 
equal chance. An economic theory, one sees, not a legal theory. 
The state permits the struggle of competition for its own ends. 
There is an exception—franchise. The extent to which fran- 
chises shall be granted depends upon the fiat of the state. Ina 
society founded upon competition, the state will be found to leave 
all but the whole field to competition ; yet there is a place for 
franchise. The state grants franchises for the ferry and the bridge, 
for the turnpike and the canal, for the railroad and the tram, for 
light and water, and for like businesses. And such franchises 
may be defended, since in such public utilities it seems that com- 
petition does not work for the best interests of the public. The 
state may do well to withdraw such public services from the field 
of competition ; for it is no inconsistency not to apply a general 
principle in a situation where it is inapplicable. And experience 
has shown that when the field is left open to competition in these 
public services, there is an inevitable result —in the end it will be 
found that there is no competition ; and that the community must 
pay for the experiment. Moreover, the law puts upon these public 
callings which have more or less of monopoly most strict obliga- 
tions. Ina public calling all who apply must be served and served 
at reasonable rate ;? whilst in the private callings one may sell to 
whom one pleases at any price one pleases.? That is a proper 
distinction that the law makes between a non-competitive busi- 
ness and a competitive business. Note that in the public callings 





1 FRANCHISE. — Binghamton Bridge, 3 Wall. 75 ; Gas Co. v. Light Co., 115 U. S. 
650; Sands v. River Improvement, 123 U. S. 288; Coev. R. R., 127 U. S. 40; 
Bartholomew v. Austin, 85 Fed. 359; Railway v. Railway, 2 Gray 1; Street Railway 
v. Street Railway, 69 Mo. 65; Donnelly v. Vandenberg, 3 Johns. 27; Patterson v. 
Wollman, 5 No. Dak. 608. 

2 REGULATION OF NoN-COMPETITIVE CALLINGS. — Jackson v. Rogers, 2 Show. 
327; Alnut v. Inglis, 12 East 527; Denton v. G. N. R. R., § E. & B. 860; Munn ». 
Ill.,94 U. S. 113; Railroad Commission Cases, 116 U. S. 307; Smythe v. Ames, 169 
U. S. 466; Price v. Irrigating Co., 56 Cal. 431; State v. Portland Co., 153 Ind. 483; 
Publishing Co. v. Associated Press, 184 Ill. 438; Telephone Co. v. Telegraph Co., 66 
Md. 399; Laurence v. Pullman Co., 144 Mass. 1; Messenger v. Pa. R. R., 8 Vroom 
531; C.& M.R. R. v. B. & M. R. R., 67 N. H. 464; State v. C. N. O. & T. RR, 
47 Oh. St. 130; State v. Steele, 106 N. C. 766. 

8 REGULATION OF COMPETITIVE CALLINGS.— Brass v. Stoeser, 153 U. S. 391; 
Holden v. Hardy, 169 U. S. 360; Braceville Co. v. P., 147 Ill. 66; Brewster v. Miller, 
101 Ky. 368; Singer v. Md., 72 Md. 464; Com. vw. Perry, 155 Mass. 117; State a. 
Loomis, 115 Mo. 307; Matter of Jacobs, 98 N. Y. 98; State v. Dalton, 22 R. I. 77; 
Ladd v. Press, 53 Tex. 172. 
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there is not the regulation by competition ; while in the private 
callings there is always the regulation of competition. Hence, we 
see that the most rigid restrictions are placed by our laws upon 
the conduct of public callings, while a broad freedom to trade as 
one will is given by our laws to those in private callings. And, 
what is to the point here, it is because a public calling is so subject 
to public regulation, that there is no danger in the withdrawal of 
the regulation of competition. 

At all events, the courts have no choice but to recognize the 
right created by such a grant of a franchise. Upon one ground 
alone the courts can dispute the grant: the lack of capacity in the 
grantor. In Street Railway v. Street Railway,!a municipality was 
held ‘to have no power to grant an exclusive right to one street 
railway although the charter gave the municipality full power of 
regulation. Only when they must will the courts recognize such 
grants. But next in interpretation of the extent of the grant the 
courts have a policy. It is at that stage we find a stern rule— 
the rule of Charles River Bridge v. Warren Bridge.? In that par- 
ticular case it was held that the authorization of a toll bridge did 
not prevent the authorization of a free bridge sixteen rods away. 
Since then it has been recognized that competition is never to be 
excluded unless there is express stipulation against it. The prin- 
ciple has had a further extension. In Illinois Canal v. Chicago 
Railroad,? the express franchise of a canal company was held not 
invaded by the construction of a parallel railway. Thus only that 
sort of competition which is by precise provision enjoined will be 
excluded. A modern instance is Railway Company v. Telegraph 
Association. There a telephone company with a franchise was 
held to have no action against an electric traction company for 
disturbance of the established ground circuit of the telephone by 
the introduction of the ground circuit of the single trolley system 
of the railway. Apparently an express franchise does not avail 
against the conflict of new conditions. Such strict rules of con- 
struction as these could not be unless there were a certain cast in 
the minds of the courts —the large policy that competition shall 
be free cuts the grant down as much as interpretation may. Of 





1 79 Ala. 470. 2 11 Pet. 420. 8 14 Ill. 314. 4 48 Oh. St. 390. 

5 EXTENT OF FRANCHISE.— Charles River Bridge v. Warren Bridge, supra ; Horse 
Railway v. Cable Road, 30 Fed. 388; Gas Co. v. Saginaw, 28 Fed. 529; Street Rail- 
way v. Street Railway, supra ; Gas Co. v, Gas Co., 25 Conn. 19; Canal v. Railroad, 
supra; Water Co. v. Syracuse, 116 N. Y. 178; Railway Co. v. Telegraph Assn., 
supra; Parkhurst v. R. R., 23 Ore. 474; Brenham v. Brenham Water Co., 67 Tex. 
567; Turnpike Co. v. R. R., 21 Vt. 895; Canal v. R. R., 11 Leigh 73. 
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course if there be an express franchise and if there be a clear 
invasion, the courts must declare that competition a tort. 

A second principal division of the subject is concerned with the 
methods by which competition is allowed. May competition be 
carried on by every method? —this is the issue here. Common 
knowledge of business transactions shows many limitations. Cer- 
tain methods of getting trade are held permissible ; certain other 
methods of getting trade are held not permissible. The law must 
leave the.widest scope possible to methods in trade; and yet there 
are certain rights here that must be protected from violation. 
The law draws lines here. Suppose in one case a customer is 
taken from a rival by mere persuasion, obviously the rival has no 
suit. But suppose a customer is taken from a rival by open 
violence, obviously then the rival has a suit. In the first case the 
method of competition is held to be fair; in the second case the 
method of competition is held to be unfair. 

What competition, then, is held fair? Perhaps as good a case as 
any to show what is permitted is Ayer v. Rushton.! The defendant 
in that case put a sign in front of his store: Depot of the Cherry 
Pectoral Company. The defendant also instructed his clerks to say: 
Rushton’s Pectoral was much better than Ayer’s Pectoral. The de- 
fendant also posted a placard: Ayer’s Pectoral, one dollar; Rush- 
ton’s Pectoral, 50 cents — which will you have? Of course it was 
held that all this was no more than fair competition. For is it 

* not fair to sell goods under their proper names, even if thereby 
advantage is taken to some extent of the trade established by a 
rival? Parsons v. Gillespie? is a principal case upon that point. 
The plaintiff was first in the field with flaked oatmeal; but that it 
was held did not exclude a rival from producing by the same pro- 
cess and offering for sale under the same name the same product. 
If that were not so there would be an end to competition. And is 
it not fair to open another shop even if some trade is diverted? In 
Choynski v. Cohen,’ the plaintiff first opened an “ Antiquarian 
Book Store,” then the defendant opened an “ Antiquarian Book 
Store.” The court said: The defendant had only described his 
store ; any one might open a ladies’ shoe store ; it was no different 
here. And is it not fair to claim the same advantages for your 
wares as for wares of a rival? In Tallerman v. Dowsing Heat 
Company,‘ the proprietor of one heat treatment was first to oper- 
ate. The system got some commendation from the medical peri- 











17 Daly 9. 





2 [1898] A. C. 239. 





8 39 Cal. sor. 





4 [1900] 1 Ch. 1. 
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odicals. So, when the defendant entered the field, he instanced 
these testimonials as commendation of the heat treatment in gen- 
eral. Thecourt refused to interfere. And is it not fair to compare 
goods of the seller with the goods of a rival? White v. Mellin’ is 
the leading case as to that. The proprietor of one food adver- 
tised: Dr. Vance’s food is far more nutritious and healthful than 
any other preparation. The proprietors of Mellen’s food sued for 
the disparagement. It was held: Advertisements of this sort 
appear fair enough; every extravagant praise may be used by a 
tradesman in commendation of his own goods ; it may attract trade 
to him and diminish the business of others ; but of such disparage- 
ment by comparison the law takes no cognizance. And is it not 
fair for one tradesman to undersell another? Ajello v. Worsley? 
decides that. Ajello was a maker of pianos, and Worsley was the 
proprietor of a furniture emporium. Worsley testified that his 
business policy was to select a certain line of goods to sell below 
cost; thereby he would get customers into his establishment to 
buy other goods priced to yield a good profit. In this particular 
case he marked down a piano of the Ajello make ; and the result 
was that no other retailer could afford to sell the Ajello piano. 
Now Ajello sues Worsley for the damage to his trade. The court 
holds: There is no cause of action; the owner of property may 
dispose of it for such price as he sees fit; a trader is entitled to 
carry on his business in any lawful way, whether it causes loss to 
others in the trade or not. And may a trader say it is not fair if 
a rival has made an arrangement which is to his prejudice? In 
Walsh v. Dwight * it appears that contracts were entered into by 
the manufacturers of Cow Brand Saleratus with the jobbers of the 
commodity, by which the jobbers agreed not to sell any other 
‘brand of saleratus below the price of the Cow Brand. The Cow 
Brand was widely advertised ; hence the other brands could not 
be sold at the same price ; thus the scheme damaged the manu- 
facturers of the other brands ; but they recovered nothing at law. 
It is clear that in the last analysis there is nothing done in all these 
cases that is not usual in competition ; nor is anything done that 
is not proper in competition ;* for indeed these methods are the 





1 [1895] A. C. 154. 2 [1898] 1 Ch. 274. 8 40 N. Y. App. D. 513. 

4 COMPETITION Fair. — Evans v. Harlow, 5 Q. B. 624; Younge v. McCrae, 3 B. & 
S. 634; Jenner v. Abeckett, L. R. 7 Q. B. D. 11; White v. Mellen, supra; Parson vz. 
Gillespie, supra; Ajello v. Worsley, supra; Tallerman v. Dowsing Co., supra ; 
Print Works v. Dry Goods Co., 105 Fed. 163; Choynski v. Cohen, supra ; Cohn v. 
Lahn, 26 Alb. L. J. 342; Johnson v. Hitchcock, 15 Johns. 185; Tobias v. Harland, 4 
Wend. 537; Lovell Co. v. Houghton, 54 N. Y. Supr. Ct. 60; Ayer v. Rushton, supra ; 
Walsh v. Dwight, sufra. And compare lists following. 
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very processes of competition; and if these methods were not 
allowed in competition that whole benefit from competition for 
which society stipulates would cease. 

What competition, then, is held unfair? Certain methods in 
competition it has been seen are fair ; while certain other methods 
it will be seen are unfair. All depends upon the method prac- 
tised in the particular case. Suppose competition be defined in 
the abstract case as the diversion of a customer from one com- 
petitor to another. Then it occurs to inquire as to the position 
of the customer. Put this case: The customer is under a con- 
tract to deal with the first merchant. Then put this case: the 
customer is dealing with the first merchant, but there is no con- 
tract. There is a distinction here. In the one case a second mer- 
chant must, to succeed in competition, induce the customer to 
break his contract with the first merchant; it seems that there 
may be found an element of wrong in such competition. In the 
other case there is, as has been seen, no tort in the mere competi- 
tion ; what must be attacked is the means employed to divert the 
customer. 

Of that first situation the leading case, as is well known, is Lum- 
ley v. Gye! There it will be remembered a Miss Wagner was 
under contract to sing for the first manager; the second manager 
induced Miss Wagner to break her contract and perform for him ; 
and the court held this a tort. The decision is grounded upon 
the ancient action for enticement of a servant; but certain of the 
judges indicated a wider ground. One says: Suppose a trader 
with intent to ruin a rival trader goes toa banker who owes money 
to his rival and begs him not to pay the money which he owes him, ‘ 
and by that means ruins his rival, — it seems that an action could 
be maintained. Exchange Telegraph Company v. Gregory? raises 
the same issue. Plaintiff furnished the official news service from 
the London Stock Exchange. The brokers, the customers, were 
obliged to contract not to furnish the tape news to non-sub- 
scribers. One customer furnished the quotations to the defendant, 
an outside broker, who published them. Here it is seen the com- 
petition was carried on by inducing customers to break their con- 
tracts. The court in granting the plaintiff an injunction said: 
This is a mean and contemptible act ; this is an illegal and unjusti- 
fiable act ; this is an invasion of a right. In Heaton Button Com- 
pany v. Dick,’ the business necessity of such a result also appears. 

















12E.& B. 216. 2 [1896] 1 Q. B. 147. 8 55 Fed. 23. 
57 








436 HARVARD LAW REVIEW. 


Plaintiffs sold button fastening machines to shoe manufacturers 
with provision that all staples used in the machines should be 
bought of them; and the defendants induced the shoe manufac- 
turers to break the contract and buy staples of them. The court 
granted an injunction against such competition.! Of course it is 
the customer that breaks the contract in these cases. The wrong 
by the second merchant is the destruction of the contract right 
of the first merchant. That is tortious per se; therefore, that is 
unfair competition. And it is believed it is also the sense of the 
business community, that where a contract intervenes competition 
is barred. 

Of that second situation is the mass of cases brought before the 
courts upon unfair competition. The customer is open to all — he 
may have him who can get him. But the customer must be gotten 
by fair methods ; but unfair methods may not be used. With cer- 
tain unfair methods the courts deal promptly ; while with certain 
other unfair methods the courts deal hesitantly. That seems to be 
because a theory which serves well enough in the obvious cases 
of unfair competition fails when applied to the obscure cases of 
unfair competition. But by any theory certain methods are unfair: 
fraud is unfair; disparagement is unfair; coercion is unfair. In 
these large divisions many torts are grouped; the classification is 
untechnical ; yet such wide divisions may be useful. 

Competition may not be carried on by fraud. Unfair compe- 
tition of this sort has become too common in modern trade; but 
the courts bid fair to check it. Perhaps Wamsutta Mills v. Fox? 
is as plain as any case. A dry goods store advertised: Men’s 
Laundered Shirts, Wamsutta Cotton, 67c. The shirts were not 
made of cotton from the Wamsutta Mills, but from an inferior 
cotton from other mills. Wamsutta Mills may have an injunction.? 
Morgan v. Wendover? is plain fraud also. When persons came to 





1 INDUCEMENT OF BREACH OF CONTRACT UNFAIR. — Exchange Telegraph Co. vz. 
Gregory, supra; Hewitt v. Ontario Co., 44 Upp. C. Q. B. 287; Angle v. R. R., 151 
U.S.1; R. R. v. McConnell, 82 Fed. 65; Chipley v. Atkinson, 23 Fla. 206; May v. 
Woods, 172 Mass. 11; Delz v. Winfree, 80 Tex. 400; Duffies v. Duffies, 76 Wis. 
374; Boyson v. Thorn, 98 Cal. 578; Ashley v. Dixon, 48 N. Y. 430; Chambers vz. 
Baldwin, 91 Ky. 158; Land Co. v. Commission Co., 138 Mo. 439. 

2 49 Fed. 141. 

8 FRAUD UNFAIR. — Howe v. McKernan, 30 Beav. 547; Chapleau v. La Porte, 16 
Rap. Que. 189; Lawrence Co. v. Tenn. Co., 138 U. S. 537; Evans v. Von Laer, 32 
Fed. 153; Jewell v. Bigelow, 66 Ill. 452; Marsh v. Billings, 7 Cush. 322; Hughes v. 
McDonough, zzfra; Rice v. Manley, 66 N. Y. 82. And add lists following. 

4 43 Fed. 420. 
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the defendant’s store and asked for Sapolio, the salesman would 
without explanation wrap up another soap. The plaintiffs, proprie- 
tors of Sapolio, may have an injunction against such substitution.! 
Hughes v. McDonough? is peculiar. Plaintiff, a blacksmith, had 
shod a horse of a customer in a proper manner. Defendant sur- 
reptitiously drew nails from the shoe so that the shoe soon came 
off ; the special damage laid was the loss of the customer ; and the 
court held that these things made out a tort. Coates v. Hol- 
brook 3 opens another field. Defendant sold thread dressed with 
labels like labels of the plaintiff's. An injunction was properly 
granted. Cook v. Ross‘ is the modern form of that fraud. Bot- 
tlers of whiskey put their product upon the market in a strange 
square bottle with a long neck. Rival bottlers later put their pro- 
duct on the market in bottles of the same general appearance. The 
resemblance was enough to mislead ordinary customers. Properly 
whenever such imitation of the dress appears injunction is promptly 
given.® So the proprietors of Uneeda Biscuit have an injunction 
against the proprietors of Iwanta Biscuit in National Biscuit Com- 
pany v. Baker.6 The fraud is infringement of the trade name.’ 
These principles go far. According to Reddaway v. Banham,' if the 
product of one trader is established in the market under the name 
of “ Camels Hair Belting,’ another trader may not put his camels 
hair belting upon the market without taking measures to prevent 
confusion. Similarly American Watch Company v. United States 
Watch Company ® holds that if the watches of one manufactory 
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are known to the trade as Waltham Watches, another manufactory 
at Waltham cannot sell its watches as Waltham Watches without 
sufficient precautions against deceit. And in an extreme case, W. 
H. Baker Company v. Sanders,! it is held that since the product 
of the plaintiff establishment has long been sold in the market as 
Baker’s Chocolate, another named Baker cannot, without distinc- 
tions, sell his product us Baker's Chocolate? It will be agreed 
that a proper result is reached in these cases. As all these defend- 
ants have committed frauds ; therefore they have laid themselves 
open to suit. But notice what the plaintiffs complain of here is 
the diversion of custom — unfair competition. 

Competition may not be carried on by disparagement. Actions 
of many sorts may be brought together under this head. An early 
case, Harman v. Delany,’ is an instance. There one gunsmith ad- 
vertised this of his rival: Whereas John Harman claims to make 
guns: of two feet six inches to exceed any made by others of a foot 
longer this is to advise all gentlemen that said gunsmith does not 
dare to engage with any artist in town nor ever did make such an 
experiment except out of a leather gun. The court said: The law 
has always been very tender of this reputation of tradesmen; and 
therefore these words spoken of the plaintiff in the way of his trade 
will bear an action.* Davy v. Davy® is a modern instance. This 
notice was issued by one grocer of another grocer: An unscrupu- 
lous grocer advertises Davy’s teas and coffees with a view to de- 
ceive the public and may sell an inferior article. It was held: 
Such a publication could have but one purpose, namely, to injure 
the plaintiff in his business ; and would therefore be clearly libel- 
lous per se. In Western Manure Company v. Lawes Manure Com- 
pany® the disparagement is of the goods. The case grew out of 
certain chemical tests of the artificial fertilizers of the respective 
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companies, undertaken at the instance of the defendant company. 
The defendant’s expert reported that the plaintiff's manure was of 
inferior quality. The plaintiff brought suit. In its declaration it 
declares the disparagement ; it avers that the statement is wholly 
false; and it shows as special damage loss of custom. Upon 
demurrer that declaration is held good! Paul v. Halferty? is 
more obvious. Plaintiff was about to make a sale of some mineral 
lands to acustomer. Defendant intervened; he stated that the 
ore was played out; the statement was false and the defendant 
knew it was false. This is held atort. In Ravenhill v. Upcott 
the tort was admitted at the trial. The plaintiff had advertised 
for sale the Horsehill Estate. The defendant had inserted a false 
notice: Persons should be cautioned not to buy at that:sale as 
the heirs are still alive The same point is seen in Lewin v. 
Welsbach Company,° a bill setting forth that defendants have 
sent to the trade a false, malicious, and intimidating circular, to 
the effect that the plaintiffs are infringing patents of the defend- 
ants, is good upon demurrer. In the law of torts these various 
actions have various names: Defamation, Trade Libel, Slander of 
Title. In regard to each are many technicalities ; but considered 
in a large way these cases are to the same effect. A disparaging 
statement is made; the statement is false; damage to the trade 
results. Methods of this sort are tortious per se. Yet notice 
again that the gravamen is the diversion of custom — unfair com- 
petition. 

Competition may not be carried on by coercion. The early 
cases show that issue in simplicity. Keeble v. Hickeringill® is an 
elemental case. Keeble had a decoy. Hickeringill discharged six 
guns laden with gunpowder, and with the noise did drive away the 
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wild fowl. It is decided: Where a violent act is done to a man’s 
occupation, profession, or way of getting a livelihood, there an 
action lies in all cases; but if a man doth him damage by using 
the same employment, no action would lie for spoiling the custom, 
because he has as much liberty to carry on a trade as the plaintiff. 
Tarleton v. McGawley is most obvious. The master of the ship 
Bannister was trading with the natives on the coast of Africa; and 
the master of the ship Othello put an end to that trade by firing 
upon the natives in their canoe. Action lay for the interference ; 
for that must be a tort when violence is used by a competitor to 
keep customers away from a rival.? In Railroad Company v. Hunt? 
an engineer was arrested for some malicious reason ; and the com- 
pany properly was given an action for interference with its busi- 
ness. And the principle should apply, whatever the nature of the 
legal wrong. Mobile v. Water Supply Co.* may be cited here. In 
that case the city constructed a water system and a sewer system. 
Then it instituted competition against the existing water supply 
company by charging customers of that company the same price 
for sewage that it charged others for both water and sewage. 
This discrimination in public calling is held unfair competition. 
In all of these cases what is done by the defendant is tortious per 
se. But note again that the complaint of the plaintiff is diversion 
of custom by an unfair method. 

It is agreed that competition by these methods is actionable — 
fraud, disparagement, coercion. The problem now is upon what 
ground does the competitor sue. One theory is brief. It is said 
there is a recognized tort here. The defendant has perpetrated a 
fraud ; or the defendant has made a false statement ; or the defend- 
ant has used force. These things it is said are tortious fer se. 
But why are these torts against the competitor? For instance, one 
competitor wraps goods in a package similar to the package of his 
competitor. The customer is deceived into buying the goods of 
the one for the goods of the other. The customer therefore can 
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declare in deceit. But the competitor was never deceived for one 
minute by what was done. He cannot declare in deceit. His 
complaint must be that his customer is taken from him and taken 
by a fraudulent method. Upon a like foundation is the complaint 
of the competitor in case of disparagement. In slander of title, 
for instance, the seller who sues the liar knows that the lie is a 
lie. The real basis of his complaint is that a customer is lost to 
him and taken from him by a lie told his customer. This dis- 
crimination is most obvious in the case of coercion. For instance, 
one tradesman uses force to keep a customer from the shop of a 
rival tradesman. The customer may of course sue for assault and 
battery. May the rival tradesman who was not present sue for 
assault and battery? Obviously not; and yet he has his suit. 
That is the distinction proposed here. The suit of the tradesman 
is not for the tort of assault and battery—he has never been 
assaulted and beaten. The declaration of the tradesman is: that 
there has been an invasion of his business right ; that a customer 
has been kept away by a method tortious fer se; that the act 
is therefore without justification. This other theory, one sees, 
is long. 

One difficulty with the briefer theory is that it does not explain 
the situation; another difficulty is its limitation, for unless the 
interference with the customer by one competitor is a tort against 
the customer, the competitor who is damaged can have no ac- 
tion by the briefer theory under any circumstance whatever. In 
this longer theory there is a possibility of further application if 
there be necessity. Let two cases be compared. In Graham vz. 
Street Railway,! a foreman posted a notice that employees dealing 
with a certain grocer would be discharged. The court holds that 
the grocer has an action, on the ground that there is malicious 
interference with his business. On the other hand, in Robinson 
v. Texas Land Association,? a corporation gave its employees the 
option to deal at the company store or leave the employment. 
But the court holds that a rival storekeeper has no action for such 
interference. Now it is submitted that both cases are rightly de- 
cided ; and this is the explanation offered. In neither case, it is 
to be noted, is any tort committed against the customers ; but in 
both cases there is a prima facie tort against the tradesman, — 
the intentional invasion of his business right to have customers 
come undisturbed. In the first case that interference is done with 
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a motive that cannot be justified — malice. In the second case 
that is done with a justification — competition. This involves the 
recognition of a prima facie right to have customers come to one 
undisturbed. This also necessitates the acknowledgment that 
when a customer is taken away there is a prima facie tort. This 
also requires the establishment of a justification for fair competi- 
tion. But it is not impossible that all this may be. 

The same distinction is taken in two Minnesota cases. In Bohn 
Manufacturing Company v. Hollis,’ the case first decided, certain 
retail lumber dealers refused to deal with a wholesale dealer who 
sold lumber direct, —this was held notort. In Ertz v. Produce 
Exchange,” it appeared that without cause the members of the 
Exchange had refused to have dealings with a certain commission 
merchant, — this was held a tort. The court claims the right to 
hold one way in the first case and another way in the second case. 
It is said: The defendants had similar legitimate interests of their 
own to protect in the first case which were menaced by the prac- 
tice of wholesale dealers in selling direct to consumers ; but in the 
second case from all that appears there was the sole purpose of 
injuring the plaintiff's business. In other words, it is held a tort 
to interfere with the business of a man; but if that interference 
is in the course of competition, there is a justification allowed. 
By such a distinction as this many other cases which by the briefer 
theory cannot be reconciled are by the longer theory accommo- 
dated. Moreover, the theory that there must be an act done tor- 
tious per se against the customer is of too limited application. In 
the course of modern trade most serious wrongs may be done a 
merchant by most despicable means without the commission of 
any tort against the customer. Shall the person who diverts the 
custom without any justification go free? If so the law will be 
found in crucial instances to furnish a most inadequate protection 
against oppression ; but if, on the other hand, the one who inter- 
feres with the business of another is put to his justification, the 
law furnishes a complete remedy, excusing no man who does not 
show his excuse. 

It is this same issue that one sees exposed in a succession of cases 
in Massachusetts. In Vegelahn v. Guntner,’ it appeared from the 
report that some upholsterers had gone upon a strike for higher 
wages. The method they employed to keep other workmen from 
coming to fill their places was in some cases violence, and was in 
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some cases persuasion. The majority of the court forbade the 
picket altogether. Mr. Justice Holmes thought that violence 
should be enjoined, but not persuasion: the conflict between 
employers and employed is, he said, competition ; competition jus- 
tifies the intentional infliction of damage by interference with a 
man’s business, when the damage is done not for its own sake, but 
as an instrumentality in reaching the end of victory in the battle 
of trade; this is permitted upon considerations of policy and of 
social advantage. In Plant v. Woods,! it appeared that there were 
two iabor unions in the same craft, and that one union had threat- 
ened a strike if members of the other union were retained in the 
employment. The majority of the court again forbade this alto- 
gether. Mr. Justice Hoimes again dissented: this mode of ap- 
proaching the question I believe to be the correct one, he said. 
I agree that the conduct of the defendants is actionable unless 
justified ; I agree that the presence or absence of justification may 
depend upon the object of their conduct, that is, upon the motive 
with which they acted ; I think that here the unity of organization 
aimed at is necessary to make the contest of labor effectual. In 
Moran v. Dumphy? one count was for inducing the employer to 
discharge the plaintiff from his employ by malevolent advice. Mr. 
Chief Justice Holmes spoke for the court in this case; he said: 
It must now be taken to be settled that while intentional inter- 
ference may be privileged if for certain purposes, yet, if due only 
to malevolence it must be answered for; that the notion that the 
employer’s immunity must be a non-conductor so far as any remote 
liability is concerned is disposed of ; finally, we see no sound dis- 
tinction between persuading by malevolent advice and accomplish- 
ing the same result by falsehood or putting in fear. Mr. Chief 
Justice Holmes is cited at length here because the theory that is 
put forward in this article is owed to him more than to any one else. 

Let this hypothesis be applied to the most important cases 
in English law upon this subject in late years. In Mogul Steam- 
ship Company v. McGregor,®? the defendants drove the plain- 
tiffs from the trade by smashing the freights and by giving a 
special rebate in addition to those that shipped by the defendant’s 
lines exclusively. It is said in that case: The courts could not 
attempt to limit competition to a normal standard of prices — there 
is no such limitation; nor could they enjoin the defendants from 
forcing customers to come to them by this device of the differen- 
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tial rate — that is no more than competition. It is suggested that 
Allen v. Flood! might well have been so decided on its facts. In 
that case it seems a prima facie tort against the man discharged 
for the representative of one union to demand the discharge of 
that member of the other union. The competition existing be- 
tween the unions might, however, be a justification. The ratio 
decidendi of the majority in the House of Lords is indeed to the 
contrary. Itis said that there are no prima facie torts. That 
view seems destined to have less influence upon the law than was 
at first supposed, if we are to judge by the subsequent course of 
decision. For now Quinn v. Leatham? is the ruling case. The 
plaintiff in this case was a flesher, the defendant was an official in a 
butcher’s union. Because the plaintiff would not discharge a non- 
union man, the defendant threatened a strike against one of the 
plaintiff's customers unless he refused to deal with the plaintiff. 
The customer acceded ; and the plaintiff was ruined. The House 
of Lords held that all this made out a tort. Upon these reasons it 
seems: first, that a tradesman has a right to have his dealings 
with his customers undisturbed ; second, that an intentional inva- 
sion of that right may result in a legal wrong to the tradesman, 
although the customer suffer no legal wrong; third, that unless a 
good justification for what has been done is put forward the tort 
must be answered for ; fourth, if what is done is tortious per se — 
conspiracy in the principal case — there can be no justification pos- 
sible. 

At all events this hypothesis is here defended. Competition is 
not of the nature of an absolute right. Rather competition is of the 
nature of a justification, allowed at the present because of present 
policy. In the process of competition may be pointed out every ele- 
ment of a prima facie tort. In certain instances that cannot be jus- 
tified. _Thecourts are quite prepared to say upon established prin- 
ciples that if the act of interference be a fraud or a disparagement 
or a coercion against the customer — they will not listen to any 
justification. More than that: if the method of competition be 
not tortious per se, but be of a sort that the community should 
condemn, the courts grant no justification for that prima facie 
tort. That makes the standard of what methods shall be con- 
sidered unfair in competition and what methods shall be consid- 
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ton v. Russell, [1893] 1 Q. B. 715; Quinn v. Leatham, supra; Glass Mfg. v. Bottle 










COMPETITION AND THE LAW.» 445 


ered fair in competition the sense of the buiness community at 
last. There that issue is well rested. It remains true that any 
competition whatever has every element of a prima facie tort. 
How, then, can competition be a justification, even when it is fair ? 
There can be but one ground for that justification — public policy. 
That competition in the general case and by the usual methods 
should be free is the economic ideal of our time. Free compe- 
tition is held worth more to society than it costs. And the judges 
have the same social imagination as other men. Therefore, al- 
though interference with the business of another is a tort —fair 
competition is a justification. There is no principle of law here; 
the discussion of the question belongs to economics, not to law. 
Unless, indeed, this be a principle of law: whenever the mass of 
men firmly believe that a certain policy is for their social advan- 
tage —that policy will be found to be at the same time the policy 
of the law. 
Bruce Wyman. 
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SIR SAMUEL ROMILLY AND CRIMINAL 
LAW REFORM. 


ss ELIGION,” says Dr. Johnson, in his life of Milton, “ of which 

the rewards are distant and which is animated only by faith 
and hope, will glide by degrees out of the mind unless it be invig- 
orated and reimpressed by external ordinances, by stated calls to 
worship, and the salutary influence of example.” 

It is not religion which I am so unwise as to discuss at this time 
and place, but rather “the salutary influence of example” in our 
own noble profession of the law, whose obligations seem to me no 
less binding, whose purposes seem to me no less exalted, whose ser- 
vices no less lofty than those of the high priests of religion itself. 

The voiee which obtains justice for its fellows here on earth 
need hardly sink to silence before that which petitions for mercy 
in the world beyond. Each serves a use and neither a base or 
temporary one. 

It has seemed to me that the highest earthly reward of a good 
man is to be recalled with love and veneration by his fellows ; 
that the strongest incentive and the surest guide to excellence is 
found in the contemplation of the lives and behavior of those who, 
in the long test of time, have deserved and kept such love and ven- 
eration; who, being now but a little dust in an obscure grave, yet 
compel men to think deeply and feel nobly, even under strange skies 
in far lands and after years have laid low all who ever heard their 
voices or beheld their faces. Therefore I ask leave to take up the 
life and services of Sir Samuel Romilly, lawyer and law reformer. 

Madame La Marquise de Montespan desired for her children, 
who bore the royal arms of France with a bar sinister, a govern- 
ess. The poor widow of Scarron, the deformed poet, was chosen 
and installed in the royal palace. By and by the self-controlled, 
calm, religious governess attracted Louis the King. Then followed, 
after some years, the secret midnight marriage by the Archbishop 
of Paris, and Madame Scarron, as Madame de Maintenon, the un- 
acknowledged queen of France, ruled for a generation. The 
Church party triumphed. The edict of Nantes for religious toler- 
ation was revoked. The persecutions which followed drove many 
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of the best blood of France into exile, and among them was one, 
named Romilly, the son of a gentleman of good landed estate at 
Montpellier, in the south of France. The exile’s youngest son 
Peter became a celebrated jeweller in London, and to him was born 
ason Samuel in 1757. The boy was placed with a great commer- 
cial firm, related to his family, and was designed for trade, but the 
death of the partners dissolved this partnership and so changed 
his purpose, and he returned home to act as an assistant to his 
father. He developed a talent for rhyme, which his people, as is 
often the case, hailed with undue applause. He took up Latin 
when 16 or 17, and read most of the prose writers of pure Latin, 
and many of the Greek writers in Latin translations. As he drew 
to manhood he received a considerable legacy from a rich relative. 
He had always disliked his father’s business, and this legacy en- 
abled him to enter himself as a student of law. 

He first served as an articled clerk to Mr. Lally, one of the 
sworn clerks in chancery, for some years, but at 21 made up his 
mind to study for the bar and entered Gray’s Inn. As he read, 
he formed a common-place book, which, even when he was in 
great practice making a fortune a year, he still found of great 
use to him. He did not join the debating societies then in 
high favor, but read and translated much ancient history with a 
view to form an elegant style, and adopted the expedient sug- 
gested by Quintilian “of expressing to himself in the best lan- 
guage he could whatever he had been reading, doing this, to econ- 
omize time, while walking or riding in the crowded streets.” 
The result was a style valued in its day, but to the present taste 
often over-elaborate and self-conscious, by no means terse, idio- 
matic, or virile. 

He injured his health too by over-study, and seemed to have 
before him a brief, painful, wretched, and useless life. Just then 
there broke out the riots so vividly pictured in Barnaby Rudge, 
which had been excited by Lord George Gordon. The Inns of 
Court were marked for destruction, and Gray’s Inn, where many 
Catholics were entered, was in especial danger. The barristers 
and students armed in their own defence, and poor young Romilly 
was up an entire night under arms and stood sentinel for hours at 
the gate in Holborn. These brief hardships of war still further 
reduced his shattered health. After months of suffering he had 
occasion to travel to Switzerland to return to his sister, then living 
there, her little child. It was a time of tumult, and the journey 
was made by a circuitous route by carriage through the Nether- 
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lands and Germany, travelling thirty to forty miles a day. The 
change of air and scene, however, restored in a great degree his 
health and spirits. He remained long in the mountain republic 
and saw much of the leaders of the popular cause, and thus early 
contracted a democratic sympathy which never left him. He even 
then sought to inform himself as to the criminal law and admin- 
istration in the countries he visited, and at Geneva an interesting 
opportunity fell in his way. A burglary had been committed by 
a party of Savoyards, three were seized and three escaped. The 
proceedings were, as was usual on the continent, secret ; none but 
the prisoner, his counsel, and two friends named by him could 
attend. Romilly knew one of the counsel, who suggested to the 
prisoners (who were strangers) that Romilly be named to assist. 
An oath was exacted from him, sworn to before the syndic, that 
he would not give or suffer to be taken, copies of any papers 
in the cause, and that he would return to the court, immediately 
after the cause should be ended, all the copies or extracts which 
he might have made for his own use, and he was then allowed 
to participate. All his clients were convicted. One, a lad of 
sixteen, was sentenced to be whipped and then sent to serve 
twenty years in the galleys of France. One was sentenced to see 
his companion whipped and to be then exiled for life, and the third 
was merely banished. The three accomplices who had escaped 
were sentenced to be whipped in effigy, which sentence was exe- 
cuted by the carrying around the city of pictures of men being 
whipped, inscribed with their names. This is a quaint picture of 
criminal justice in perhaps the most enlightened city of a repub- 
lic in 1781. 

At Geneva Romilly formed a lifelong friendship for a young 
man named Dumont, of his own age, studying for the Church. 
Dumont was later the celebrated redacteur of Jeremy Bentham’s 
works, as much identified with him as Boswell with Johnson, and 
far more honorably. 

On his return young Romilly passed through Paris, which was 
celebrating the birth of the ill-starred Dauphin. ‘There were 
public illuminations too,” he says, “ but these were commanded, 
and I felt no small surprise when I read placarded in the corners of 
the streets the mandate by which the loyal people of Paris were 
ordered to shut up their shops and to illuminate their houses for 
three successive nights, and the officers of the police were enjoined 
to see the order executed.” D’Alembert, whom he met, called his 

attention to the effect philosophy had produced on the minds of 
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the people. He said he “ was old enough to remember when such 
an event had made the whole nation drunk with joy; but now 
they regarded with great indifference the birth of another master.” 

In 1783 Romilly was called to the bar and intended going the 
circuit, but the death of his brother-in-law in Switzerland required 
his return to that country to bring back his sister and her children 
to England. He went by way of Paris, where he was delighted to 
meet our own Dr. Franklin, and he says, “Of all the celebrated 
persons whom in my life I have chanced to see, Dr. Franklin, 
both from his appearance and his conversation, seemed to me the 
most remarkable. His venerable, patriarchal appearance, the sim- 
plicity of his manners and language, and the novelty of his obser- 
vations, at least the novelty of them at that time to me, impressed 
me with an opinion of him as one of the most extraordinary men 
that ever existed. The American constitutions were then very 
recently published. I remember his reading us some passages 
out of them and expressing some surprise that the French gov- 
ernment had permitted the publication of them in France.” 

Romilly’s friend and companion, Baynes, has left a full account 
in his journal of this interesting interview, and tells how Franklin 
reprobated that maxim that all men are equally corrupt, and when 
Romilly said that was the favorite maxim of Lord North’s admin- 
istration, Franklin replied that such men might hold such opinions 
with some degree of reason, judging from themselves and the per- 
sons that they knew. “A man,” added he, with his usual shrewd 
plain wit, “who has seen nothing but hospitals, must naturally 
have a poor opinion of the health of mankind.” 

On the young barrister’s return he took up the practice and went 
the Midland circuit, and he described its leader, Sergeant Hill, as 
“a lawyer of very profound and extensive learning, but with a very 
small portion of judgment and without the faculty of making his 
great knowledge useful. On any subject which you consulted him 
he would pour forth the treasures of his legal science without 
order or discrimination. He seemed to be one of the order of 
lawyers of Lord Coke’s time, and he was the last of that race. 
For modern law he had supreme contempt ; and I have heard him 
observe that the greatest service that could be rendered the coun- 
try would be to repeal all the statutes and burn all the reports 
which were of a later date than the revolution.” It is pleasant to 
know that he was the last of his race. 

Already Romilly was dreaming of reform and writing private 
memoranda upon it. He had employed as his personal servant, as 
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a matter of charity, the husband of his old nurse, a sickly Metho- 
dist shoemaker, of Puritanical appearance but intemperate habits, 
nicknamed by the bar “the Quaker,” and this servant, being at 
least zealous for his master, and noting his slow advance in the 
profession, advised him most earnestly that “The business of bar- 
risters depends upon the good opinion of attorneys, and attorneys 
never could think well of any man who was troubling his head about 
reforming abuses when he ought to be profiting by them.” 

If any of us has the like opinion at present, he has the author- 
ity of “the Quaker” to back him; but if Romilly had taken his 
servant’s advice, his name would not be on our lips to-day. 

At this time, 1784, Count Mirabeau, already famous, came to 
England bringing a short tract which he had written against the 
order of the Cincinnati, lately established in America, which he 
wished translated into English. He read it to Romilly, and the 
latter being struck by and praising its eloquence, Mirabeau asked 
him to translate it. This Romilly undertook, and it was the foun- 
dation of an intimate and lasting acquaintance between the two 
men, and Romilly always believed that dissolute but splendid 
genius to have been truly desirous of doing good and animated by 
the noblest ambition, but marred by an excessive and unconquer- 
able vanity. 

So we see our young barrister already in touch with many public 
men of the Swiss Republic, with the venerable father of our con- 
stitutional convention, and with one of the most gifted and potent 
leaders of the French Revolution. 

Romilly meeting John Wilkes and Mirabeau at dinner one 
day, says Wilkes defended the severity of the English criminal law 
and its frequent executions with much wit and good humor, but 
with very bad arguments, insisting that it accustomed men to con- 
tempt of death, though it never held out to them any very cruel 
spectacles ; and he thought that much of the courage of English- 
men and of their humanity, too, might be traced to the hature of 
our capital punishments, and to their being so often exhibited to 
the people. Mirabeau, however, got the best of the argument, 
and declaimed against Wilkes’s profound immorality until, with one 
less cool and indifferent to truth than Wilkes, it would have been 
followed by serious consequences. 

Count Sarsfield wrote from Paris asking for some book giving 
the rules of order of the English House of Commons to assist the 
States General in regulating debates. No such book was in exist- 
ence, and Romilly, with characteristic public spirit, prepared a 
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statement of the rules (as Jefferson did for our Congress). With 
Sir Gilbert Elliot’s corrections they were sent to the Count, who 
died while translating them. They were, however, at once trans- 
lated and published by Mirabeau, but the National Assembly paid 
no attention to them whatever. The confusion of that Assembly 
was so great that the secretary had often to suspend his Journal, 
and Dupont, one of the secretaries, told Romilly that it was once 
pleasantly proposed that they establish a rule that there should 
never be more than four members speaking at once. Romilly 
believed that a single rule requiring every motion to be in writing 
before put by the chair would have had a vast influence in prevent- 
ing the confusion into which the Assembly constantly fell, and the 
utter failure under which it went down. 

Mirabeau introduced Romilly to our American Benjamin Vaughn, 
and Vaughn made him known to Lord Lansdowne, who anxiously 
cultivated his friendship and acquaintance on account of a tract he 
had written, apropos of the recent trial of the Dean of St. Asaph’s, 
which he called “ A Fragment on the Constitutional Powers and 
Duties of Juries.” This he sent anonymously to the constitutional 
society, which received it with great applause and ordered many 
copies published and distributed. 

Lord Lansdowne became his valued friend and patron, and later 
offered him a seat in the Commons, which he declined. In the 
mean time the great Whig peer was most anxious for his professional 
advancement and that he should produce some work which might 
attract public notice. The Rev. Dr. Madan had just published his 
“Thoughts on Executive Justice,” in which he insisted on the 
expediency of rigidly enforcing in every instance the sanguinary 
penalty of the law, which was still a code of blood, and vehe- 
mently censured the judges for their too lenient administration of 
the criminal law. 

Ellenborough loudly insisted it was not true that Madan’s tract 
had any effect, but Romilly shows that 51 persons were executed 
in London the year before its issue, 97 the year after, almost 
double the number, about 20 of them at once, and figures are 
more persuasive than declamation. 

Lord Lansdowne was dazzled by Madan’s reasoning, and recom- 
mended Romilly to write upon the same subject. He looked into 
the book, however, and was so shocked at the folly and inhumanity 
of it that, instead of enforcing it, he refuted it in “ Observations 
on a Late Publication Entitled ‘Thoughts on Executive Justice,’” 
adding a letter of Dr. Franklin. Lansdowne, Wilberforce, and a 
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few friends who knew its authorship, highly approved this little 
work, and Justice Willes praised it and wondered who wrote it. 

Romilly for a time made the criminal law an especial study and 
attended criminal courts frequently, making notes on all the most 
notable things observed ; chancery business, however, increased 
in London, and the circuit was gradually abandoned. In 1878 he 
visited Paris again, with many letters of introduction, particularly 
from Lord Lansdowne, saw the court in all its gayety, and met 
Lafayette and Thomas Jefferson, then American Minister. He 
visited the prisons and hospitals as well, and was shocked at what 
he saw there, and Mirabeau translated his remarks on them and 
also his refutation of Madan, publishing them as “ Lettre d’un 
Voyageur Anglais sur La Prison de Bicétre.” The police sup- 
pressed the work in Paris, but it appeared in London. 

It is plain, I think, ere this, that Romilly was no indifferent 
spectator of wrong or suffering in the world, but brave and active 
in his efforts to mitigate them. Speaking with a friend of the 
Bishop of Durham on the suffering animals were made to endure, 
he thought great good might be done by bringing into use a mode 
of slaughtering attended with less pain, and he suggested rewards 
to butchers who practised such humaner method. Being pressed 
to write something he did so, and this being shown the Bishop, 
the latter took it up cordially, and later introduced himself to 
Romilly, and presently appointed him Chancellor of Durham. 

He had grown gradually to be the barrister in largest practice 
in the court of chancery. And the Prince of Wales, who, as all 
heirs to the throne are apt to be, was in opposition, offered him a 
seat in Parliament, but it was instantly declined, lest it should im- 
pair his independence, he declaring his resolution, unless he held 
public office, never to come into Parliament but bya popular elec- 
tion or by paying the common price for his seat, which practice he 
defended. 

In 1806 the Government of all the Talents was formed, and 
Charles James Fox notified Romilly that the latter was appointed 
Solicitor-General, and thus his public life began. The adminis- 
tration agreed to bring him into Parliament without expense. It 
was understood that the appointment was made at the Prince of 
Wales’s request. Erskine was made Lord Chancellor, and called 
on Romilly, saying he should stand in great need of assistance, 
asking him what to read and how best to fit himself for his situa- 
tion, saying, “ You must make me a chancellor now, that I may 
afterwards make you one.” Romilly was sworn in, kissed the 
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King’s hand, and reluctantly submitted to the honor of knight- 
hood, having used every influence to escape it, but the King was 
inflexible. Henceforth he was Sir Samuel. 

Tall, graceful, of commanding figure and face which the canvas 
of Sir Thomas Lawrence still shows was of classical beauty, melan- 
choly, earnest, disinterested ; able in argument to expose a sophis- 
try with destructive force, and with powers of sarcasm and irony 
which made men shrink, and yet with that turn for statistics and 
utilitarian facts which was then new in parliamentary oratory, he 
was from the first a great figure in the House. Three days after 
he was sworn he was asked on behalf of all the managers to sum 
up the evidence on the trial of Lord Melville, and the day before 
he performed this function, Mr. Fox, in an oft-quoted interview, 
told him he was not acquainted with his manner of speaking, but 
advised him not to be afraid of repeating observations which he 
thought material, as it was much better some should observe his 
repetition than that any should not understand him. 

From the first he earnestly addressed himself to the amelioration 
of the criminal law, and to the correction of all brutalizing practices 
allowed by law, seeking to prevent the cruel and often fatal flog- 
gings in the Army and Navy, and to prohibit the slave trade, as 
well as to reduce the bloody severities of the general criminal law, 
and, though of so different a faith, seeking the enfranchisement of 
Roman Catholics. Cases constantly came to his knowledge which 
showed him the awful uncertainty and the wanton hardship of the 
criminal administration. For instance, the Lords of the Admiralty 
desired to have a poor printer prosecuted for libel because he had 
animadverted on the case of Thomas Wood tried by court-martial 
for mutiny and murder. The offence charged had occurred nine 
years before the time of trial, when the accused was but fourteen 
years old, only one witness identified him, and the prosecution must 
have fallen except that his defence consisted of a confession of 
guilt and a plea for mercy on the ground that he had, in extreme 
youth, joined the mutineers through fear of death. He was found 
guilty and sentenced to be hanged. His brother and sister (for 
condemned men may have kindred) heard of this, and insisted he 
was wholly innocent and not even present on the ship on which the 
mutiny occurred, but serving on different vessel in a different 
port. They got a certificate of this from the Navy Office and 
sent it on to Plymouth where it arrived before the execution. The 
guilt of the prisoner appeared so plain that no regard was paid to 
the certificate, and the man was hanged. 
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The Independent Whig spoke of this with great severity, and 
the prosecution for libel was demanded. The Attorney-General 
had no doubt as to the guilt of Wood, but thought it right to make 
some inquiry, when it transpired that he was perfectly innocent 
and at a remote point when the crime was committed. He had 
applied to another man to write his defence and had read it think- 
ing it would excite compassion and be more likely to save him 
than a denial. The Attorney-General prevented the prosecution 
of the printer for libel, but he could not restore to life Thomas 
Wood, who had already been hanged by the neck until he was 
dead. 

The prisoners confined in the King’s Bench for debt asked 
Romilly to present their petition to Parliament for a revision of 
the law as to debtor and creditor, and he consented to do so. He 
supported Whitehead’s bill for parochial schools, and met the ar- 
gument that facility in obtaining knowledge would promote false 
notions in politics and religion by declaring that it proceeded on 
“the false supposition that if discussion were left free, error would 
be likely to prevail over truth.” 

It will be observed that all the above ideas which he advanced 
and supported have long ‘since prevailed and become common- 
place. He wrote Dumont that he desired to invest criminal courts 
with a power of making, to persons who shall have been accused of 
felonies and acquitted, a compensation to be paid out of the county 
rates,for the expenses they will have been put to, the loss of time 
they will have incurred, the imprisonment and the other evils they 
will have suffered, and to remove the severity of the law which had 
arisen from-accidental circumstances, as in case of felonies made 
capital according to the value of the thing stolen, whereby through 
the depreciation of money, “as all the articles of life have been 
gradually for many years becoming dearer, the life of a man has in 
the contemplation of the legislature been growing cheaper and of 
less account.” Sir James Scarlett advised him to seek to repeal 
all capital punishments for thefts unaccompanied by violence or 
circumstances of aggravation. This he much wished, but deemed 
a hopeless attempt. 

Therefore he merely introduced a bill to repeal the act of Queen 
Elizabeth making it capital to steal privately from the person of 
another. In the debate the opponents insisted that it ought not 
to prevail, as pocket-picking was already on the increase, and 
many boys were tried for it. Sir Samuel well answered if the 
present law did not check but increased the crime, it was a strange 
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argument for its retention. He found the horror excited by the 
excesses of the French Revolution had resulted in making it 
almost impossible to effect the most reasonable reforms. He 
quotes as characteristic the speech of the young brother of a peer 
made to him in the Commons. “I am against your bill. I am for 
hanging all;’’ and when Romilly said he supposed he meant that 
certainty of punishment afforded the only prospect of suppressing 
crime, “ No, no,” said the young patrician, “it is not that. There 
is no good done by mercy. They only get worse. I would hang 
them all up at once.” However, with slight amendment his bill 
to take away the death penalty for stealing privately from the 
person became a law, and the theft of a handkerchief from a 
pocket was no longer a hanging matter. He brought in a bill to 
relieve debtors in custody for not paying money or costs ordered 
paid in chancery. This, too, passed and became a law without op- 
position. 

At this time Colonel Wardle moved for an address to the crown 
to remove the Duke of York from the command of the army, charg- 
ing that royal personage with the corrupt disposal of commissions 
and promotions in the army. It was established that he had per- 
mitted a Mrs. Clark, his mistress, to interfere in these matters, 
that he had given commissions upon her recommendations and 
that she had sold her recommendations, and it was in evidence 
that the Duke knew of her unlawful traffic. The King and the 
Prince of Wales took the strongest interest for the Duke, and the 
administration sought to shield him, but Romilly bravely sup- 
ported Colonel Wardle’s motion. The great placemen among the 
lawyers in the House, including the Master of the Rolls, a high 
judicial officer, supported the Duke. Romilly and Henri Martin 
alone among the lawyers in the House, supported Colonel Wardle, 
but the bar outside was strongly with Colonel Wardle. 

Romilly was told that by his course at this time he had lost 
his chance for the Lord Chancellorship, which, as leader of the 
chancery bar, he stood in close succession to. He said he was 
not quite sure of that, but was sure after the part he had taken 
that if raised to the Chancellorship “ it will not be in expectation 
that I shall act in it otherwise than as an honest man.” On mo- 
tion of Perceval by a large majority the royal. profligate was exon- 
erated, but immediately thereafter resigned from the army, only to 
be shortly reappointed commander-in-chief. 

The thanks of the Livery of London, the inhabitants of West- 
minster and Southwark, the freeholders of Middlesex, the corpo- 
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rations of Nottingham, Liverpool, Sheffield, and many of the great 
towns, were voted Romilly for his conduct in this matter. 

Romilly from time to time moved for returns as to criminal con- 
victions and executions and of persons transported for crime. In 
1810 he brought in three bills to repeal statutes inflicting the pen- 
alty of death for the crimes of stealing privately in a shop goods 
of the value of five shillings, or forty shillings in a dwelling or 
on board a vessel in a navigable river, The Solicitor-General, with 
his usual panegyrics on the wisdom of the past and the danger of 
interfering with what is established, announced that he would 
oppose. 

Though supported by Sir John Newport, Master of the Rolls, 
by Canning, and Wilberforce, Romilly was defeated in his motion 
for the repeal of the death penalty for forty shilling thefts in dwell- 
ings, but carried it as to privately stealing in shops; that as to 
stealing on vessels was postponed. Lord Holland took charge of 
the bill as to five shilling thefts in the Lords, but it was there 
rejected by thirty-one to eleven, among the inhuman majority 
there being seven prelates headed by the Archbishop of Canter- 
bury, primate of all England. 

Lord Ellenborough, always hard and wrong, spoke against it — 
Lord Erskine, whose eloquence sprang from a warm and humane 
heart, for it. The main argument was that innovations were dan- 
gerous, an argument still heard, and it was said that the House 
should consider that the author of this act had been the author 
two years before of an act to abolish the punishment of death for 
pocket-picking, and that the consequence had been a great in- 
crease of crime. Lord Lansdowne pointed out that all that was 
known was that prosecutions were more frequent than before, and 
this proved the efficacy not the failure of the amended law, the 
old deadly Code being simply unexecuted. Lord Ellenborough 
said there was no knowing where this was to stop, that he sup- 
posed the next thing would be to repeal the law which punishes 
with death the stealing to the amount of five shillings in a dwelling- 
house, no person being therein, and that act, he declared, afforded 
security to the poor cottager that he should enjoy the fruits of 
his labor ; and he pathetically described the situation of the poor, 
relying with confidence on the security the law afforded them for 
the scanty comforts which they were allowed. He complained 
that the amendment punished the offence merely by transporta- 
tion, which he described as only “a summer airing by an easy 
migration to a milder climate.” 
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In 1811 Romilly carried four bills to repeal statutes imposing 
the death penalty for petty thefts through the Commons against 
the government, but three of them were thrown out by the Lords 
under the lead of Ellenborough, the Chancellor, Lord Eldon, and 
Lord Redesdale, one only, as to stealing from bleaching grounds, 
was allowed to pass. . 

In 1812 Romilly moved to repeal the statute of Elizabeth which 
made it capital for soldiers or mariners to wander and beg with- 
out a pass, and this became a law. He supported a bill to abolish 
flogging in the army, it appearing that under this ghastly punish- 
ment men frequently died after great agony, but he had only 
seven members with him.! 

Romilly had for some years sat in Parliament by virtue of a 
purchased seat for which he paid 3000 pounds, but now he was 
put forward for a popular election from the important city of Bris- 
tol, but after an exciting campaign he suffered a defeat. The 
Duke of Norfolk at once offered him a seat in Parliament from 
Arundel, with no expense save a dinner to the electors, and this 
was accepted. 

In 1813 he moved to do away with death for stealing goods of 
the value of five shillings privately in a shop, warehouse, or stable ; 
to do away with embowelling alive and quartering as punishments 
for high treason, and to take away corruption of blood for attainder 
of treason or felony. He carried the first in the Commons, but 
it was thrown out by the Lords, law lords and bishops being con- 
spicuous in opposing it; and the other two bills were defeated in 
the Commons ; but a year later, were, in modified form, carried, 
though to the last Lord Chancellor Eldon and Lord Ellenborough 
had tremendous doubts as to the safety of society if they should 
pass. 

In 1815 he carried in the Commons a bill to make freehold 
estates liable for simple contract debts of the deceased owner, but 
the indefatigable Lord Ellenborough, the Lord Chancellor, and 
Lord Redesdale, with their faces turned to the past, said such dan- 
gerous innovations tended to destroy primogeniture, and the Lords 
threw it out. About the same time the enlightened Ellenborough 
succeeded in defeating a bill passed by the Commons to do away 
with the pillory, mainly on the ground of the antiquity of the pun- 
ishment, saying it was mentioned by Fleta. 





1 I observed with interest that the Romilly Society took steps a little over a year 
ago to oppose a bill in Parliament for the restoration of flogging as a punishment for 
certain crimes, and the measure was defeated. 
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When again in 1816 Romilly’s bill to do away with death as the 
penalty for petty shoplifting was on its passage in the Commons, 
he stated to the House that a boy named George Barrett, only ten 
years of age, had been convicted of the offence at the Old Bailey 
and was then lying in Newgate under sentence of death. The bill 
passed the Commons, but was again defeated by the Lords under 
the lead of Ellenborough, as was the bill to subject freeholds to 
debts. 

In 1818 Romilly was invited to contest Westminster, and ac- 
cepting, was returned at the head of the poll and was received with 
enthusiasm by the people. His friend Jeremy Bentham came out 
in the campaign in a hangdbill against him on the ground that he 
was a lawyer, a Whig, and a friend only to moderate reform ; but 
Sir Samuel nevertheless records a few days later a pleasant dinner 
at the great Utilitarian’s, at which he met the American Minister, 
Mr. Brougham, and Mr. Mill. 

Sir Samuel met, in 1796, at Bowood, Lord Lansdowne’s country 
house, Anne Garbett, and a strong attachment immediately arose, 
and about a year later was followed by a most fortunate and happy 
marriage. In October, 1818, Lady Romilly died after an illness of 
some weeks, and three days later Sir Samuel, worn out with sleep- 
lessness and grief, took his own life at his house in Russel Square, 
in the 62d year of his age. A contemporary London journal shows 
that the coroner’s inquest found a verdict of temporary mental 
derangement. His death was regarded as a public calamity by 
persons of all parties, and Lord Eldon was moved even to tears. 

Many years before Romilly had written the first of a series of 
letters on the reforms which he would attempt when Lord Chan- 
cellor, and the preparation he should make to justly fill that great 
office. Later, when by the integrity of his course he could no 
longer hope for office, he wrote, “Though it be now evident that 
I shall never be raised to any high office, yet I am resolved to con- 
duct myself as if I knew that the highest dignity was my certain 
destination.” He maintained a great and lucrative practice while 
serving as a laborious member of the House of Commons, some- 
times receiving as much as 15,000 pounds a year, and was for many 
years the leader of the chancery bar. 

He left a numerous family, and his son John raised himself to 
eminence at the bar, became like his father, Solicitor-General, later 
Attorney-General, and finally Master of the Rolls, and was advanced 
to the peerage as Baron Romilly in 1866, dying full of years and 
honor in 1874. 
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In despairing grief and tragedy Sir Samuel’s gifted and high 
purposed life went out, but the fatal act of the stricken. and 
deranged man could destroy his body but not the good he had 
already accomplished. One after another the reforms he strove 
for and did so much to promote have been accomplished, until the 
statutes of much of the civilized world are even more reluctant to 
take human life than Romilly sought to make the laws of England. 

It was not until about three years ago that the Romilly Society 
was organized, having for its object the calm investigation of the 
condition of criminals, the prevention of wanton or useless hard- 
ships inflicted upon them, and the general amelioration of their 
condition. As Mr. C. H. Hopewood, K. C., Recorder of Liverpool, 
the Hon. Secretary of the Society, has stated, the name of Sir 
Samuel Romilly was adopted in the title of the Society because to 
him belongs the merit of being the most distinguished and the 
earliest of those who advocated a more merciful criminal law than 
that which previously existed. 

That process of reforming and humanizing the criminal law has 
grown until few crimes are now capital among civilized people, ex- 
cept treason and wilful murder, which were the two offences which 
Jefferson, in the amended penal laws which he carried, left punish- 
able by death. Sir Robert Peel and Lord John Russell, in Great 
Britain, as successive secretaries of state, about seventeen years 
after Sir Samuel’s death, were able to make wholesale abolishment 
of the death penalty practically in all crimes except murder.! 

Sir John Scott in a most interesting address, very recently given 
before the Liverpool Board of Legal Studies, entitled “ British and 
European Criminal Law Compared,” declares the British system 
probably sounder than any in the world. He points out that the 
tendency of the inquisitorial system of the continent is to think 
solely of the safety of the state and to sacrifice the individual, and 
such is the tendency in every country except England and America, 
while that of the English accusatory system, which is ours as well, 
is to surround the accused with safeguards and to consider his inter- 
ests more than those of the community.? Sir John believes neither 
of these absolutely right, but after reading his account of conti- 





1 Address of Sir Charles Cameron, Bart. and M. P., before Romilly Society, 1899. 

2 Montesquieu says: “In moderate governments where the life of the meanest 
subject is deemed precious, no man is stript of his honor or property but after a long 
inquiry ; and no man is bereft of life, till his very country has attacked him, an attack 
that is never made without leaving him all possible means of making his defence.” 
The Spirit of Laws, Book VI. ch. 2. 


60 





460 HARVARD LAW REVIEW. 


nental trials, where, as he says, there is no law of evidence, one 
sympathizes with Voltaire’s blasting picture of a French Judge 
which Sir John quotes from the Philosophical Dictionary. “In the 
Dens of Chicanery,” says that nervous writer, “the title of Grand 
Criminalist is given to a ruffian in a robe who knows how to catch 
the accused in a trap, who lies without scruple in order to find the 
truth, who bullies witnesses and forces them, without their know- 
ing it, to testify against the accused . . . he sets aside all that can 
justify an unfortunate, he amplifies all that can increase his guilt ; 
his report is not that/of a judge, it is that of an enemy. He de- 
serves to be hanged in the place of the citizen whom he causes to 
be hanged.” 

Sir John says: “A codification of Criminal Laws has been 
carried out in every country save England,” and he sees no reason 
why it should not be carried out there. That the Indian Penal 
Code which was drafted by Lord Macaulay has proved an ad- 
mirable success. ‘The penal codes which are applied in all the 
countries of continental Europe are an equal success.” 

By the courtesy of Gov. A. C. Botkin of the Commission to 
revise and codify the criminal and penal laws of the United States, 
I have just received the report of the commission, and I observe 
with interest that so far as I can ascertain in the absence of an 
index in the Code, the penalty of death attaches only to treason 
and murder in the first degree ; and that piracy and offences under 
the anti-slave trade laws, casting away vessels, etc., which were 
punished by death under the earlier statutes, are to be no longer 
capital felonies. 

The careful student of penology seems irresistibly driven to the 
conclusion that crime is best prevented and the public best pro- 
tected by moderate punishment inflicted with certainty and prompt- 
ness. The Hon. Sir J. C. Mathew, Judge of the Supreme Court 
of Judicature, in giving the annual address before the Romilly 
Society in 1900, was able to say, “that the diminution of sen- 
tences and the diminution of crimes have gone on together.” 
General Curtiss, of New York, speaking in our House of Repre- 
sentatives in 1892, quoted statistics conclusively showing that the 
abolition of the death penalty, as moved by Romilly for certain 
offences, had materially reduced the number of persons charged 
with those crimes, but much increased the proportion of those 
charged who were convicted, justifying Sir Samuel’s predictions. 

The criminal laws of our own country and their administration 
in the matter of that chief crime homicide, afford the good citizen 
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little satisfaction. The statistics on this subject, compiled by the 
Chicago Tribune, seem to be thought as full and authentic as 
any, and are adopted largely in statistical works. 

They show in about five years (up to Nov. 13, 1900) 39,874 
homicides committed, and as they cover about a month and a half 
less than five years, we can call it 40,000 for five years, or an aver- 
age of 8000 per year, which is appalling. They also show, how- 
ever, a steady decrease in the number of homicides, there being 
10,652 in 1896, and in 1900 (up to Nov. 13) 5637, a decrease of 
nearly one half in five years, which is deeply gratifying. 

In these five years in which there were, as we have seen, about 
40,000 homicides, there were but 597 legal executions, about one 
homicide in 67 being followed by the death penalty legally inflicted. 
There were, however, in the same time, 632 deaths by lynching, 
just 35 more than by legal executions, so that about 2 homicides 
in 67, on an average, were punished by death inflicted either by 
law or by the mob. 

These figures cannot be very satisfactory to men who shape, 
interpret, and administer the law. It is at least gratifying to note 
that the number of lynchings which nine years ago rose to 235 in 
a twelvemonth, has, contrary to popular belief, quite steadily de- 
creased, having fallen in 1899 to 107 and up to Nov. 13 in 1900 
to 101, a diminution of more than one half. 

The prevalence of homicides, the fact that so few are legally 
punished and so many lawlessly avenged, certainly shows a grave 
defect which it lies with the legal profession to seek to reform. 
It is not easy to suggest a remedy, and the subject is often dis- 
cussed with so much feeling as to embarrass reason. I have read 
many articles in legal publications considering it. It has been 
the subject of animadversion in foreign publications of the highest 
standing, as the Juridical Review of Edinburgh, and the Revue 
des Deux Mondes of Paris, and in our own publications as well ; 
but while I gather very much by way of invective and denuncia- 
tion, I find very little in the way of suggestion for improvement 
in most that has been written. 

One writer, Mr. O. F. Hersey of the Maryland bar, advocates 
that lynching or aiding or abetting it be made a federal crime, so 
that the accused may be tried before a United States Judge and 
by a jury from the district instead of the county, and urges this 





1 The total number of deaths by violence in the United States during the year 1901 
was 7852, a decrease of 423 from the number of the preceding year. 








462 HARVARD LAW REVIEW. 


on the ground that a local jury will never convict, and that the 
crime is of national importance. This would seem to require an 
amendment to the Federal Constitution to make it lawful, and the 
possibility of obtaining such amendment is so remote that the 
course seems hardly feasible whatever might be thought of it 
otherwise, 

A writer in the Yale Law Review! believes that a great pro- 
portion of these lynchings, due to assaults on women, might be 
avoided if the injured person were not, in order to a legal convic- 
tion, compelled to testify publicly to the circumstances of the 
assault. That the injured person so abhors this that there can be 
no conviction, and hence a lawless execution follows as the only 
punishment possible. He suggests, and submits the draft of a 
law for it, the examination of the injured party and the taking of 
the testimony by way of deposition, the accused, the witness, and 
the counsel for each, alone attending before the officer, and he 
argues that this practice would be constitutional. If it avoids 
constitutional objections, it might be beneficial. 

Mr. Charles J. Bonaparte of Baltimore, whose labors for many 
valuable reforms I appreciate, proposes in the Yale Law Review :? 

1. To increase the number of capital crimes so as to insure the 
extirpation of the habitual criminal. 

2. To diminish the delays and uncertainties of criminal pro- 
cedure, thereby it would seem destroying many safeguards against 
unjust conviction. 

3. To remove the pardoning power from the executive and vest 
it in judicial officers. 

His third suggestion seems to have value in it, but the second 
seems by no means free from danger, and it is submitted that the 
first is not in agreement with the tendency of modern feeling or 
legislation, and that there is nothing in the history of penology to 
support it. Laws like those of Illinois making kidnapping a capi- 
tal offence, induced by the hysteria following the abduction of 
young Cudahy, hardly seems wise. The newspapers of a few days 
ago report a flagrant case of kidnapping in Illinois, and it is sub- 
mitted that an Illinois child is no safer than his neighbor across 
the line. A bloodier code as a means to reduce crime has always 
been a failure in point of fact, as history very fully shows. 

A lurid, tragic, and awful punishment so accents the crime for 
which it is imposed, that I venture to believe that it operates often 





1 Vol. 7, p. 20. 2 For May, 1899. 
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to promote instead of to prevent its repetition. The excited re- 
flection upon a shocking act by many thousands of persons, in- 
cluding numbers of low intelligence and morale, and of morbid 
disposition, operates as a dangerous hypnotic suggestion to the 
same crime. 
“ Between the acting of a dreadful thing 
And the first motion, all the interim is 
Like a phantasma or a hideous dream.” 

According to the old fable, ostriches hatched their eggs by 
looking at them, and many a brood of crime has certainly been 
hatched by contemplation. If the criminal, after a prompt and 
efficient but just trial, disappears quietly in a life of confinement 
and enforced labor, the effect is far more wholesome, far less mor- 
bid. Therefore I would, with deference, suggest milder rather 
than harsher penalties. 

In the matter of homicides, General Curtiss in 1892 quoted a 
letter from the editor of the Chicago Tribune (whose statistics I 
have alluded to) to the effect that the states showing the fewest 
murders in proportion to population, are Maine, Rhode Island, 
Vermont, Michigan, Minnesota, and Wisconsin. Four of the six 
have for many years excluded death from the punishments of their 
criminal code. Quite recently Colorado has abolished the death 
penalty, and it will be of interest to note whether a comparatively 
new and sparsely settled state can do so with good effect. Cer- 
tainly no increase of lynching seems to be noted in states abolish- 
ing the hangman. 

Harper’s Weekly in 1897 contrasted the records for six years of 
various states in the matter of lynching, and showed two states 
which had each seven capital crimes upon its statute books, had to 
report, one 104, and the other 116 lynchings, while Michigan, with 
no capital punishment, had but 3. Wisconsin, with no capital 
punishment so far as I can learn, had but one, which followed a 
very atrocious murder. That lynching was followed by a prosecu- 
tion of seven of the lynchers, but the jury acquitted them promptly 
on the ground of insanity. 

I only suggest that the standards of humanity are largely af- 
fected by those of law, and that men’s feelings shape themselves 
largely to the regulations of statutes; that moderation and all 
reasonable humanity in the punishment of crime lessens crime in 
the best way by improving the hearts of men; and that an oppo- 
site course increases it by hardening men’s hearts. “ Experience 
shows,” says Montesquieu, “that in countries remarkable for the 
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lenity of their laws, the spirit of the inhabitants is as much affected 
by the slight penalties, as in other countries by severer punish- 
ments.” 

The solving of these difficulties lies largely with our profession, 
and I have spoken of them not because they are easy, but because 
they are hard, not because I know exactly how they can be met, 
but because I believe Romilly afforded us an example of a great 
lawyer who sought to meet and solve such questions to the best of 
his ability, and because the three generations that have passed 
since his death have tended to confirm rather than to confute his 
theories of law reform. 

Perhaps it was because he was a lawyer and a friend only to 
moderate reform, as Bentham complained, that he achieved so 
much and laid the foundation for so much more in the line of last- 
ing, steadily growing improvement. 

The value of Bentham’s writings cannot be doubted, nor their 
world-wide effect, by indirection, on legislation. Romilly himself 
was his earnest but not servile disciple. I had the pleasure of 
speaking of Bentham’s services to the bar of Virginia at a recent 
meeting, but so far as I can learn, no measure drafted by Bentham 
ever passed directly into the statutes, whereas numbers of those 
proposed by Romilly had that good fortune. 

I am confident that questions of legal and administrative reform 
are largely for men of our cloth, and I feel with Romilly that “all 
the greatest reforms in human affairs have been brought about by 
steady perseverance in the doing of old established impossibili- 
ties.’ When he sought to do away with the penalty of death 
for a theft of five shillings’ worth of goods from a shop, Lord 
Eldon declared, “If the present bill be carried into effect, then 
may your Lordships expect to see the whole frame of our common 
law invaded and broken in upon.” 

My only answer is, if it is defective, ineffective, or unjust, why 
should it not be broken in upon? Why should the worse stand 
when the better can be substituted? It has been and is the re- 
proach of many of our profession in high place that they have 
devoted ability and influence toa stubborn resistance to all reform, 
instead of to guiding it and making it wise and efficient. 

When Sir William Scott, afterwards Lord Stowell, Lord Eldon’s 
brother, opposed the measures which were proposed for doing 
away the evils of the ecclesiastical courts in England, Romilly 
turned to him in the debate and splendidly exhorted him not to 
oppose, but as the best qualified lawyer in England, to draft and 
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carry the needed amendments, and, many others joining in the 
request, Sir William at last complied. 

I will ask your indulgence if I confess that after nearly thirty 
years at the bar and after some small share of victories before the 
courts, the service that I look back to with the most satisfaction is 
in a matter of legislation. If I may speak of a personal matter, I 
happened to hear Sir Henry James, now Lord James of Hereford, 
and Sir Farrar Herschel, later Lord Herschel, advocate the pas- 
sage of the English Corrupt Practices Act in the Commons, and so 
instigated, later drafted and presented a bill for kindred enact- 
ments as to corruption in elections to the legislature of my own 
state. After years of discussion and more than one failure, and 
after others had done more for it than I could do, I finally had 
the satisfaction of seeing that measure become in great part a law. 

Now when I observe the United States senators, governors, and 
other great officers (and humbler men as well) making sworn re- 
turns of the cost of their candidacy and election under this law, 
and see these returns published and commented on by the press, 
I feel that there has been introduced a practice tending to probity 
in public affairs, affecting already some two millions of people, and 
when, after a bitter attack in the last legislature, I saw the law 
retained, I ventured to hope for the salutary law perpetuity except 
as it may be made stronger and not weaker in years to come. 

I have never felt it right to smother the voice of protest against 
wrong. A friend recently told me that he witnessed an incident 
in a medical school in Vienna which illustrates a typical method 
of suppressing complaint, which, I submit, ought not to prevail. 
An anatomist was performing a bloody demonstration upon a liv- 
ing dog which had been chloroformed, and, like the old English 
traitor, was embowelled before death. The anzsthetic proved in- 
adequate, and there was heard a rising note of agony from the 
poor beast, so pitiful that a murmur of protest arose even from 
the accustomed company of medical students. The moans of the 
dog presently ceased, and as the lecture ended some one said to 
the assistant, ‘‘ You gave the dog some more chloroform, did n’t 
you?” “Qh no,” was the answer, — “just cut his vocal cords.” 
That is some men’s idea of righting a wrong in a community, 
simply cut the vocal cords, browbeat and destroy those who com- 
plain, and declare that “order reigns in Warsaw.” 

I trust that the bar will oppose its potent voice to this deadly 
policy and will aid a wronged class or community as it aids the 
wronged individual to a hearing and to just relief. 
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Surely the spirit of Romilly which looks forward is better than 
that of Ellenborough which looks back, and it is better to save a 
child of ten from hanging for a theft of five shillings than to pre- 
serve the inestimable boon of the pillory, because Fleta men- 
tions it. 

I congratulate the bar that this better spirit has dominated the 
commission which has revised our federal criminal code. I hope 
under the controlling influence of our liberal profession it may 
animate and direct the revision of the statutes constantly occur- 
ring in our several states, until no one who is punished can re- 
proach with injustice the law itself or the judge and the lawyer 
who are its ministers. 

I hope we may travel toward a golden age, and not, as some 
have taught, away from it; and in that unending journey toward 
justice, humanity, and tranquillity, I hope the gentlemen of the bar 
may march first and not lag last. Many a one of them, I hope, 
may emulate the noble spirit of Sir Samuel Romilly and choose 
great service rather than high office, a memory which brightens at 
a century’s close rather than one that fades with the dissolving 
flesh of him that made it. 

The good work is not all done, and the great spirits are not all 
quenched. When the elder Pitt spoke for the last time, and Ed- 
mund Burke for the first time, in the House of Commons, Macau- 
lay calls it “asplendid sunset and a splendid dawn,” and as in 
nature we see this succession of days that in glory die giving way 
only to days that in glory are born, soa larger vision may view the 
succession of high souls and services, leading up the progress of 
mankind like the dawns and the sunsets, the one kindling the 
other, encircling the earth with a girdle of light immortal and ever 
shining. 

“We cannot . . . look into the seeds of time 
And say which grain will grow and which will not ;” — 
but the use of history is to discover the course in the currents 
and tides of time and civilization, and the plain duty of enlight- 
ened men is then to aid and not to obstruct, to move with and not 
vainly seek to row against the beneficent progression. 

Romilly’s life, despite its tragedy, was crowned with the bene- 
dictions of mankind; his sons continued his name and service in 
honor and distinction, three of them serving in Parliament, and 
now many of the foremost lawyers and judges of England are 
associated under his revered name in carrying on the good works 
he so bravely began. So that his name remains a perpetual foun- 
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tain of inspiration to those good works which belong essentially to 
the man of law, and which are within the competence of our pro- 
fession. _ 

Law will grow more and more humane and lenient; that has 
been its unbroken course for generations. The Romiilys rather 
than the Eldons and Ellenboroughs will be in sympathy with the 
after generations ; and the lesson of policy no less than duty calls 
us to move with that great world-wide tide of progress which 
knows no receding. 

“ Like to the Pontic Sea 
Whose icy current and compulsive course 
Ne’er feels returning ebb, but keeps due on 
To the Propontine and the Hellespont.” 

At the first Christmas time after Romilly’s death, Benjamin 
Constant pronounced his eulogy at the Athénée Royal, in Paris, 
and spoke of him as “d’un é¢tranger tllustré qui appartient a tous 
les pays, parce qu'il a bien merité de tous les pays, en défendant la 
cause de l'humanité, de la liberté, et de la justice.” 

May we recall only to emulate this illustrious stranger who has 
brought such high and lasting honor to our common profession. 

In this matter of justice, the world in its need turns to the bar, 
saying, like the leper of old, “If thou wilt, thou canst make me 
clean,” and the highest service of the bar is to answer that cry. It 
can be best answered, moreover, not under the promptings of pre- 
judice or passion, but under “the salutary influence of example” 
set by such noble leaders of the bar as Sir Samuel Romilly, who 
made the past a teacher, not a master, and the future a hope and 
achievement rather than a dread and despair. 

Charles Noble Gregory. 


DEAN’S OFFICE, COLLEGE OF LAw, 
STATE UNIVERSITY OF Iowa. 





Matin 


Fi naan ao 


HARVARD LAW REVIEW. 


THE RIPPER CASES. 


HE General Assembly of Pennsylvania passed an act March 

7, 1901, entitled “An Act for the government of cities of 

the second class.” _ It was restricted by its terms to existing cities 

of that class, three in number. The act abolished the office of 

mayor in such cities, and created the office of recorder in its place. 

It provided for the appointment of the three recorders by the gov- 

ernor, to hold office until after the next usual election provided by 

law, and until the following election in 1903, thus passing over an 

election and depriving the electors of an opportunity to elect their 
own chief executive officers respectively, in these three cities. 

Article 3, section 7, of the constitution states: “The general 
assembly shall not pass any local or special law regulating the 
affairs of counties, cities, townships, wards, boroughs, or school 
districts . . . incorporating cities, towns, or villages, or changing 
their charters, . . . creating offices, or prescribing the powers and 
duties of offices in counties, cities, boroughs, townships, election 
or school districts.’ Yet on guo warranto the court of common 
pleas affirmed the validity of the above act, and the judgment was 
affirmed upon appeal to the Supreme Court.! Mitchell, J., deliv- 
ered the opinion of the four judges constituting the majority ; and 
Dean, J., delivered the dissenting opinion, in which McCollum, 
C. J., and Mestrezat, J., concurred.? 

The court decided that the act was constitutional, or rather, it 
decided that it could not declare the act to be unconstitutional, 
principally for the following reasons : — 

It is not void on the ground of impossibility of execution. 

The constitutionality of the classification of cities having already 
been upheld, it is for the legislature and not for the court to deter- 
mine what differences of system shall be prescribed for differences 
of situation. 





1 Commonwealth ex re/. Elkin, Atty.-Gen. v. Moir, 49 Atl. Rep. 351, May 27, 1gor. 

2 The Philadelphia Press for October 15, 1901, gives in full what it alleges was the 
talk over the telephone between Judge Potter of the Supreme Court and Governor 
Stone, the governor of the state, about the first of May last, which it also published 
in its issue of May 2. It alleged that the judge then told the governor what the deci- 
sion was going to be, and what members of the court would dissent. This has been 
denied by both, but no action for libel has been brought against the Press. Itis to be 
noted that this alleged telephone talk was published May 2, and the opinion was deliv- 
ered May 27, 















THE RIPPER CASES. 469 


The making the recorder an appointive, instead of an elective 
officer, is a part of the temporary adjustment provided in the 
schedule to bring about the change made by the act, and is not 
unconstitutional. 

The act is not local because the power to appoint a recorder is 
confined to existing cities, nor is it unconstitutional because the 
recorders appointed under the act are to hold office until 1903, 
thus passing over an election and depriving the citizens of an 
opportunity to elect their own executive officer. 

Nor is it unconstitutional because it vests in the governor the 
discretion of determining when it shall become operative by the 
appointment of the recorders ; nor because it removes an elective 
officer, the mayor, from office during the term for which he was 
elected, by a mere change in the name of the office; nor because 
it authorizes the governor to remove an elected officer without 
cause ; nor is it local and special legislation, and therefore opposed 
to sec. 7, art. 3, of the constitution, because limited to three exist- 
ing cities ; nor, finally, is it unconstitutional because it violates the 
spirit of the constitution in those provisions and that general 
intent which preserves to the people the right to local self-gov- 
ernment. 

It is submitted, however, that the act in question is plainly a 
special or local law, regulating the affairs of three existing cities 
only, and changing their charters ; it creates offices, and prescribes 
the powers and duties of office in those cities, and is in direct and 
plain violation of said art. 3, sec. 7, of the constitution. 

According to the law as laid down in this case, no town or city 
has any rights the legislature is bound to respect, and there is no 
right to local self-government. Individually any citizen may claim 
the protection of the court against the arbitrary exercise of power 
depriving him of his legal rights, even though it be attempted by 
the legislature. Collectively, however, the body of citizens aggre- 
gated into a town or city, is beyond the pale of law, and the judi- 
ciary is powerless to protect it against whatever the legislature 
may do. “Sic volo sic jubeo,” that is all the sovereign authority 
need say, is the astounding doctrine in Philadelphia v. Fox,! in 
an opinion affirmed in the case now under review. The majority 
of the court affirmed the assumption that the town is purely the 
creature of the state and is subject to its will, in the absence of 
any constitutional inhibition. 





1 64 Penn. St. 169, at 180 (1870). 
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It is most strenuously submitted that this doctrine is fundamen- 
tally unsound, and that it will lead to most mischievous results if 
it becomes generally accepted. It has been persistently maintained 
not only in Pennsylvania but also in the Supreme Court of the 
United States.!_ It has also been maintained in other states ? and 
in other cases cited and examined in the articles on “The Right 
to Local Self-Government,” ® so that there is danger of its general 
acceptance as correct. An examination of these cases will show 
that in most if not all of them the affirmance of such a general 
doctrine is merely dictum, it not being necessary to the decision of 
the case actually before the court. It is a dangerous doctrine — 
one, under color of which politicians, legislators, ignorant of con- 
stitutional law, even if no worse be said of them, and judges, 
accepting it without adequate study of the history and development 
of the American colonies, are unconsciousiy codperating to deprive 
our towns and cities or other units of our political system of their 
right to self-government in their local affairs. 

Thus, in many of the last cited cases the right to local self-govern- 
ment is denied where the question was only as to the validity of the 
appointment by the governor of a board of state police over cities. 
In such acase it may well be held that although these officers 
perform their functions in a particular locality, yet the functions 
themselves are state functions, and hence the officers are state 
officers. As these cases should rest on this ground, it is clearly 
only dictum, and outside of the case, to go on and to declare there is 
no right to local self-government. Yet that is what these cases do. 
It is also unfortunate that these cases arose when the right to local 
self-government was not so well understood as it now is, and also, 
that they arose and were decided in states where this right has 
never been prominently asserted, properly understood, nor incorpo- 
rated into the very fibre of their being, as was the case in the New 
England settlements. 





1 United States v. Railroad Co., 17 Wall. 322 (1872); Barnes vw. Dist. of Columbia, 
gt U. S. 540 (1875); Laramie Co. v. Albany Co., 92 U. S. 307 (1875); Mount Pleasant 
v. Beckwith, 100 U. S. 514 (1879); Merewether v. Garrett, 102 U. S. 472 (1880); Met. 
R. Co. v. Dist. of Columbia, 132 U. S. 1 (1889). 

2 People v. Draper, 25 Barb. 344 (1857); Mayor of Baltimore v. State Bd. of Police, 
15 Md. 376 (1859) ; State v. Covington, 29 Ohio St. 102 (1876); Burch v. Hardwicke, 
30 Gratt. 24 (1878); Coyle v. McIntire, 7 Houst. (Del.) 44 (1884) ; State v. Smith, 44 
Ohio St. 348 (1886); State v. Hunter, 38 Kan. 578 (1888). 

8 13 and 14 HARVARD Law REVIEW. 

4 2 Dillon, Mun. Corps., §773; Burch v. Hardwicke, 30 Gratt. 24, at 38, and many 
other of the above cases. 
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It is further to be noted that legislatures are prompted to inter- 
fere with local self-government whenever the dominant political 
machine of whatever party is losing its control in the particular 
city sought thus to be brought into subjection. The attempt is 
always accompanied with vehement protestations that the pro- 
posed legislation is in the interests of a sound morality, the inhab- 
itants of the particular city having shown themselves to be incom- 
petent to manage their own affairs. Expetience has yet to show, 
however, that this substitution of a system of paternalism, of gov- 
ernment by an outside body, the essence of the Roman system of 
the government of colonies by prefects, has made matters better, 
except temporarily. It is, of course, an entire denial of the essen- 
tial principle of American government, that ours is a government F 
of the people by the people, and that the best and American way 
for men to learn how to carry on our government is through their 
own self-government in local affairs. 

But the constant repetition of a dictum, especially if it be un- 
challenged and repeatedly acted on and accepted as a correct state- 
ment of the law, fixes it finally too often as law, and thus what 
passes for law becomes accepted as law. 


“And I am tempted to take this opportunity of observing, that a large 
portion of that legal opinion which has passed current for law, falls 
within the description of ‘law taken for granted.’ If a statistical table 
of legal propositions should be drawn out, and the first column headed 
‘Law by Statute,’ and the second, ‘Law by Decision ;’ a third column 
under the heading of ‘Law taken for granted’ would comprise as much 
matter as both the others combined. But when, in pursuit of truth, we 
are obliged to investigate the grounds of the law, it is plain, and has 
often been proved by recent experience, that the mere statement and 
restatement of a doctrine, — the mere repetition of the canti/ena of law- 
yers, cannot make it law, unless it can be traced to some competent 
authority, and if it be irreconcilable to some clear legal principle.” ? 
“T perfectly well remember, not indeed in a Court of Error, but at the . 
time when my noble and learned friend on the woolsack was presiding 
with so much dignity, and so beneficially to the public, in the Court of . 
Exchequer, a case was brought before that court, upon which it was pro- 
posed to overrule, not the dic/a, the impressions, the fancies of the learned 
frequenters of Westminster Hall, but decided cases, running through a 
period of near 50 years, appearing in numerous reports, and laid down 
by all the text-writers. I believe Mr. Justice Bayley, on a particular 
examination of those cases, thought them clearly founded in error ; they 





1 By Lord Denman in O’Connell v. the Queen, 11 Cl. & Fin. 155, at 372, 373. 
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were traced to a dictum uttered by Lord Mansfield in his first judicial 
year, which dictum was held by Mr. Justice Bayley to be untenable; and 
my noble and learned friend pronounced the unanimous judgment of his 
Court, denying the authority of these cases, and overruling them all. 
I speak of the case of Hutton v. Balme, 2 Younge & J. 101 ; 2 Cr. & J. 19; 
2 Tyrr.17; and on Error, 1 Cr, & Mee. 262 ; 2 Tyrr. 620; 3 Moo. & S.13 
9 Bing. 471, The same question, in another case, came afterwards upon 
a writ of error, before your Lordships’ House (see Garland z. Carlisle, 4 
Cl. & Fin. 693) and your Lordships thought that you were bound by the 
authorities, although the principle might not be perfectly clear. But that 
did not prevent my noble and learned friend and the Court of Exchequer 
from entering into a full consideration of the question, whether in point 
of principle, those cases were good law, or whether they ought not to be 
rejected if proved to be founded on mistake ; nor did any one impugn 
their right and their duty to examine in that way, any legal proposition.” ? 


All the dicta of all the judges in the United States to the effect 
that towns are only creatures of the state, and are subject to its 
uncontrolled and uncontrollable will, need not deter us therefore 
from an examination of this subject and from coming to a very 
different conclusion, if the law and the facts lead us thereto. 

In the case under examination, as in the previous cases in Penn- 
sylvania, the court made no examination of the early history and 
development of the state. Had it done so it would have found 
that before Penn’s charter was granted in 1681, many settlements 
had been made within the limits of Penn’s territory and had organ- 
ized themselves as towns under town government. As elsewhere 
in the American colonies, local self-government was self-instituted 
and was not the gift of any legislature. The Duke of York, after- 
wards James II., then ruled over what is now New York, Pennsy]- 
vania, Delaware, and part of New Jersey. ‘ The Book of Lawes” 
was in force from 16 Chas. II., 1676, and it distinctly recognized, 
as then already existing, the English system of towns with powers 
of local self-government.” 





1 By Lord Denman in O’Connell v. The Queen, 11 Cl. & Fin. 155, at 368, 369. 

2 The most cursory examination of these laws show this. Thus, p. 39, edition of 
1879, every town shall be provided with a powder magazine ; p. 34, a justice of the 
peace may preside at any town meeting in his town; p. 33, warrants are to be issued to 
the constables of the several towns to summon jurymen; p. 29, any horse, mare, 
cow, x, or bull, though marked, shall, if sold, be registered anew in the town sold 
into; p. 22, constables shall be chosen in all towns yearly by the plurality of the free- 
holders in each town; p. 15, fence viewers are to be appointed in each town annually 
by the town’s constable and overseers; p. 49, every one shall pay their rate to the 
constable of the town and all town rates shall be made in the same manner and by 
the same rule as the county rate; p. 50, plainly recognizing the right to local self- 
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The law did not create these towns and town officers nor did it 
create the powers and duties of towns, townsmen, and town officers. 
The settlers brought a knowledge of all these things with them 
and organized themselves as towns which the legislatures after- 
wards recognized and regulated. But a power to regulate, espe- 
cially upon request, is very different from a power to destroy and 
especially without or against request. So the early laws of all the 
American colonists recognized and regulated, but did not create, 
our system of trial by jury. In both cases the right is fundamental 
and institutional. The legislature regulated the exercise of each 
right, but it neither created nor can it destroy either right — the 
right to jury trial and the right to local self-government. 

Our constitutions were framed under an existing state of facts 
and with a view to those facts. The right to local self-government 
and the then existing system of town, city, or county government 
as the unit or basis of our political system of government were 
facts when these constitutions were adopted. Therefore no ex- 
press recognition of them was necessary to their continued exist- 
ence, but they continued unless expressly put an end to by these 
constitutions. As they did not do this, these rights continued and 
continue now.! 

Now however comes the untenable doctrine that as the legisla- 
ture has the power to supervise and regulate the exercise of town 
powers, it has also the power to annihilate them. 

It is true that the system of government inaugurated under 
Penn’s charter did away with much of this earlier system, and the 
county became the unit of political power. Still enough is left to 





government: “ Whereas in perticuler Townes many things do arise, which concerne 
only themselves, and the well Ordering their Affairs, as the disposing, Planting, Build- 
ing and the like, of their owne Lands and woods, granting of Lotts, Election of Offi- 
cers, Assessing of Rates, with many other matters of a prudentiall Nature, tending 
to the Peace and good Government of the Respective Townes, the Constable by 
and with the Consent of five at least of the Overseers for the time being, have 
power to Ordaine such or so many peculier Constitutions as are Necessary to the 
welfare and Improvement of their Towne: Provided they bee not of a Crimminall 
Nature, And that the Penaltyes Exceed not twenty Shillings for one Offence and that 
they be not Repugnant to the publique Lawes: And if any Inhabitant shall neglect or 
refuse to observe them The Constable and Overseers shall have power to Levie such 
fines by distress.” P. 44, “ Overseers shall be eight in Number, men of good fame, 
and life, Chosen by the plurality of voyces of the freeholders in each Town .. .” 
P. 51, “ All votes in the private affaires of Particular Townes shall be given and De- 
termined by the Inhabitants, freeholders, Householders” . . . &c. 

1 See the dissenting opinion of Brown, J., in People v. Draper, 15 N. Y. 556, now 
generally considered the more correct exposition of the law on this subject. 
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show us that in this colony, as in every other English colony in 
America, the right to local self-government, through town, city, or 
county, was recognized as fundamental and a part of our political 
institutions. Therefore it was not a gift bythe legislature. This 
is in accord with Magna Charta! That this right did not receive 
distinct recognition in any Bill of Rights was because no one ques- 
tioned its existence or thought of its possible loss. In the minds 
of all students of constitutional rights, as in the mind of Webster, 
lay the conception of “the government of a great nation over a 
vastly extended portion of the surface of the earth, by means of 
local institutions for local purposes, and general institutions for 
general purposes.” ? 

The decision under review violates the sound principle that a 
constitution is not to receive a technical construction, like a com- 
mon law instrument or statute. It is to be interpreted so as to 
carry out the great principles of the government, not to defeat 
them.® 


“Tt is the duty of the courts to enforce the constitution as they find it. 
Attempts in covert modes to defeat its plain provisions must be set 
aside with the same certainty as when the methods are open. Even if 
the intention be innocent and yet the legislation comes within the con- 
stitutional prohibition, it must not be tolerated.” * 


The same court in the same state, but now differently constituted, 
no longer deems it necessary to follow this salutary principle. 

An adroit way to elude a question and to decide against it, is 
to set up a false and incorrect statement of your antagonist’s 
claim, and then, proceeding with overwhelming reasons against 
it, to decide the case against him, by thus sinking out of sight the 
true principle upon which the case should have been decided in 
his favor. Thus in the case under review, the opinion maintains 
that the court is asked to hold that a law, although not prohibited 
by the constitution, is void, if it violates the spirit of our institu- 


tions or impairs any rights which it is the object of a free govern- 
ment to protect. 





1 Sec. 16. “And the city of London shall have all its ancient liberties and its free 
customs, as well by land as by water. Furthermore we will and grant that all other 
Cities, Burghs, and Towns and Ports should have all their liberties and free cus- 
toms.” 

2 Speech of December 22, 1843, on “The Landing at Plymouth.” 2 Works of 
Daniel Webster 207. 

8 Commonwealth v. Zehon, 8 W. & S. (Pa.) 386. 

# Scranton School District’s Appeal, 113 Penn. 176. 
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Having set up this bogey it is easy for the opinion to proceed 
to demolish it, which it does with a good show of learning and 
citation of undoubted authorities. Even the brief for the defend- 
ant and the learned address by Richard C. Dale, Esq., of counsel 
for the appellee, read in August, 1901, before the American Bar 
Association, on “Implied Limitations upon the Exercise of the 
Legislative Power,” ! is not free from this objectionable method of 
treatment. 

The majority of the court could not find any unconstitution- 
ality in the act in question of March 7, 1901, although the so-called 
temporary appointment of the three recorders for Pittsburg, Al- 
legheny, and Scranton frustrates the admitted right of the voters 
of these cities to elect their own recorders at the next election 
provided by law, inasmuch as these “temporary” recorders are 
to remain in office until the election in 1903. Nor could they find 
any unconstitutionality in the act, although it provides for such 
“temporary” appointments in “existing cities” only, thus cutting 
out any cities that may subsequently become cities of the second 
class, through increase of population. Plainly the act was entitled 
“An Act for the government of cities of the second class” in order 
that it might not conflict with the provisions of the constitution, 
article 3, section 7, already cited, but obviously the restriction of 
its operation to existing cities only leaves it open to the objection 
that it is in fact a special law regulating the affairs of the three 
cities now constituting the second class, and also that it creates 
office and prescribes the powers and duties of the office created 
(recorder) in three cities, and is therefore unconstitutional and 
void.2 If this be not so, the language in question can have no 
meaning the court is bound to follow. 

In spite of the plain language of this constitution the supreme 
court of this state long ago upheld an act of the legislature di- 
viding cities into classes.2 This was the first step of the political 
machine to circumvent the provisions of the new constitution. A 
ready means being furnished by this decision for evading its plain 
terms, by gradually increasing the number of classes, as the pur- 
poses of the politicians might require, the general assembly pro- 
ceeded to divide the cities of the state into five classes and subse- 
quently into seven classes. “The law opened the gate and we 





1 See 40 Am. L. Reg. N. s. 580; 9 Am. Lawyer 432. 
2 See the series of articles, “ Special Legislation in Pennyslvania,” by Thomas R. 
White, 40 Am. L. Reg. N. s. 623. 
8 Wheeler v. City of Philadelphia, 77 Pa. 338. 
62 
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were time and again confronted by acts, which, under the guise of 
general legislation, sought to evade the inhibitions of article 3.” } 
By this time the court had become satisfied that abuse was being 
perpetrated under color of its decision in Wheeler v. City of Phila- 
delphia. It proceeded to limit its application by its decisions in 
Scowden’s Appeal ? and in Ayar’s Appeal,’ saying,‘ “It was never 
intended to license indiscriminate classification as a mere pretext 
for the enactment of laws essentially local or special.” 

In the same way it will be impossible for the judiciary to follow 
to its legitimate’ and logical conclusions the principle affirmed in 
the case under review. As the dissent says :® 


“Factional politics and partisan politics are not troubled by scruples. 
Under the principle of this decision, there is nothing to hinder a hostile 
partisan majority in the legislature from ousting the party in power in 
Philadelphia, a city of the first class, and placing its government in pos- 
session of the minority.” 

Worse even than this, if courts are to shut their eyes to what 
our legislators are openly doing, and if the right to local self-gov- 
ernment is to be ignored and denied, there is nothing to hinder a 
hostile partisan majority in the legislature from abolishing the 
office of treasurer in all the towns and cities in the state, directing 
that the contents of all their treasuries be handed over to a new 
officer to be appointed by the governor, who, under the direction 
of the political machine, may be the very man behind the throne 
to whom the governor is indebted for his office and for whom the 
penal law has no terror. 

“Tt requires but a glance at the act to see that it is an attempt to 
evade the constitution. It is special legislation under the attempted dis- 
guise of a general law. Of all forms of special legislation, this is the 
most vicious.” ° 

The dissent is placed “upon the strong ground that it” (the 
statute in question) “is local and special legislation under the guise 
of a general law. Therefore it is in direct violation of section 7, 
article 3.” 7 

“Tt is purely a question of law whether section 7 of the constitution 
has been violated, yet we, in effect, say it is the province of the legisla- 
ture to decide the question, and that we will not inquire into it.” ® 





1 See the dissenting opinion in the case under review, 49 Atl. Rep. 360. 

2 96 Pa. 422. 8 122 Pa. 266. ¢ P. 279. 5 P. 360. 
6 By Paxson, J., in Scowden’s Appeal, 96 Pa. 422, at 425. 

7 49 Atl. Rep. 361. 

8 49 Atl. Rep. 360. 
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And the dissent well concludes :— 


“T fear the time is not far distant when the pernicious results of our 
decision will either bring about a constitutional enactment to remedy the 
mischief, or move us to overrule it.” 


The decision is plainly erroneous, because the act in question 
violates the express provisions of the constitution of the state, and 
also because, even if the constitution were silent on the subject, 
it ignores the right to local self-government, one of the funda- 
mental rights in every American state. It is another step on the 
downward path leading to the loss of one of our dearest and most 
valued legal, as well as political, rights —the right to local self- 
government. 

Amasa M. Eaton. 


PROVIDENCE, R. I. 
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JUDICIAL RESTRAINTS UPON TRADE COMPETITION, — A decision of the 
supreme court of Alabama is instructive in its relation to the question of 
unfair competition. The plaintiff, a water company, filed a bill against 
the city of Mobile, a corporation operating a system of waterworks and 
sewers for itself and its inhabitants. The bill alleged that the defendant 
unjustly discriminated against the patrons of the plaintiff by charging 
them the same price for sewerage service alone, that it charged the public 
for water and sewerage service together, thereby causing the patrons of 
the plaintiff to discontinue taking the plaintiff’s water. The bill prayed 
for an injunction against such discrimination in the future, and the decree 
of the lower court granting an injunction was affirmed upon appeal. 
City of Mobile v. Bienville Water Supply Co., 30 So. Rep. 445. The inter- 
esting feature of the case is that the injunction was obtained not by a 
person discriminated against, but by a rival company which by reason of 
the discrimination was threatened with the loss of its business. The case 
therefore stands for the proposition that a corporation engaged in a pub- 
lic employment may not build up its own business by discriminating 
against persons trading with a rival, and a rival damaged by such action 
may have it enjoined although not itself the direct victim of the discrimi- 
nation. 

The dividing line between fair and unfair competition has never been 
clearly indicated and it is impossible to mark it off with anything like 
precision. An early case decided that an action lay against a rival who 
injured the plaintiff's business by the intimidation of his prospective 
patrons. Tarleton v. M’Gawiley, Peake 205. The trade union cases are 
every day illustrations of the doctrine that violence actual or threatened 
against persons trading with or employed by the plaintiff is a legal injury 
to him if resulting in damage to his business, The trade mark and trade 
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name cases show that the deceiving of the public by the counterfeiting or 
simulation of the plaintiff’s goods resulting in his damage may be enjoined 
by him. eddaway v. Banham, [1896] A. C. 199. Another example of 
an act tortious as regards a third person and resulting in damage to the 
plaintiff's trade being held within the principle of unfair competition is 
Hughes v. McDonough, 43 N. J. Law 459. On the other hand not every 
act tortious as regards prospective customers of the plaintiff, and result- 
ing in damage to his business, will be enjoined at his request. Deceit 
of the public as to the quality of goods, false testimonials and untrue 
representations of fact, although drawing away trade that otherwise 
would go to the plaintiff do not entitle him to the intervention of the 
courts. American Washboard Co. v. Saginaw Manufacturing Co., 103 
Fed. Rep. 281. 

The question is one of sound public policy and practical expediency. 
On the one hand should be considered the necessity of protecting a 
man’s right to that trade which he has built up by his industry and enter- 
prise, a right of property, possessing commercial value and frequently 
bought and sold. On the other hand lies the danger of opening too 
wide a field of litigation and extending the range of tort liability too far 
beyond those persons against whom the wrongful acts are primarily 
directed. ‘The principal case is one about which no difference of opinion 
will arise as to the expediency and good policy of equitable intervention. 
Corporations engaged in public employments should not be permitted to 
build up their own or another’s business by the abuse of those powers 
with which, by reason of the nature of their calling, they have become 
invested. The discrimination complained of in the principal case was 
clearly such an abuse. ‘The fact that under the circumstances the per- 
sons directly discriminated against were not likely to complain rendered 
the damage to the plaintiff all the more certain and the good policy of 
the court’s intervention all the more clear. 


THE CARE REQUIRED OF DiREcToRS.— Whatever may be the precise 
relation of directors to their corporation, their direct responsibility is to 
the corporation. On insolvency, the right to hold them accountable 
passes to the receiver. 3 THOMP., CorP., § 4121. In a recent case in 
New Jersey, the directors of a bank were held liable to the receiver for 
loss resulting from negligence in supervising the management of the 
bank. Campbell v. Watson, 50 Atl. Rep. (N.J. Ch.) 120. The principal 
negligence complained of was a failure to make examinations with the fre- 
quency stipulated in the by-laws, and especially a total failure to look at the 
balance sheets returned by a correspondent bank, in consequence of 
which the cashier was able to draw drafts for amounts in excess of those 
entered on the books. 

It has been suggested that directors should be liable only for gross 
negligence. Szwentzel v. Penn Bank, 147 Pa. St. 140. It is said that 
they are gratuitous mandataries, and cannot be expected to give a great 
amount of attention to the position. If they are held strictly account- 
able, no honest man will desire to accept the position. Spering’s Appeal, 
71 Pa. St.11. On the other hand it is urged that such a test would allow 
directors to give a corporation credit by the use of their names, while re- 
maining practically figureheads. Accordingly the rule of reasonable care 
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under the circumstances is adopted. Gibbons v. Anderson, 80 Fed. Rep. 
345 ; Hun v. Cary, 82 N. Y.65. This is the broad rule, so often applied 
in other connections, and is much preferable both theoretically and prac- 
tically, avoiding as it does the rather discredited doctrine of degrees of 
negligence. Obviously also the care which ought to be bestowed must 
vary with the nature of the business, and the time and place of its exercise. 
The care of a prudent man in his own business and the care ordinarily 
exercised by directors would seem to be valuable rather as evidence of 
what is reasonable care than as direct standards of care. Probably many 
of the differences in the cases are due rather to the application of the 
law to the facts than to any marked conflict in the conception of the law; 
differences as to what constitutes reasonable diligence. Cf Briggs v. 
Spaulding, 141 U.S. 132; Percy v. Millaudon, 8 Mart. N.S. (La.) 68. 
The principal case in the main adopts the preferable rule stated above. 
Moreover, its application of the law to the facts, though the result is 
extremely hard on the directors, seems justified. 


THE SpPEcIFIC ENFORCEMENT OF CONTRACTS BY INJUNCTION. — The 
latest decision of the English Chancery Division gives promise for the 
future of an intelligible treatment of the much confused subject of spe- 
cific enforcement of affirmative covenants by process of injunction. JAZe- 
tropolitan Electric Supply Co. v. Ginder, [1901] 2 Ch. 799. A bill was 
brought by an electric light company against a hotel proprietor who had 
agreed to take from the plaintiff all the electricity he might require for 
five years. The prayer was for an injunction restraining the defendant 
from purchasing electric energy from any one other than the plaintiff dur- 
ing that period. In granting the injunction the court reviews the earlier 
decisions, and cites with approval and as embodying the now settled rule 
of the court the opinion of Lord Selborne in Wolverhampton, etc., R. R. 
v. London, ete., R. R., L. R. 16 Eq. 433. 

If the opinion of Lord Selborne in the case mentioned represents the 
present view of the English court upon this subject it may be of interest 
to note the general outlines and to consider the effect upon the earlier 
cases of Lumley v. Wagner, 1 DeG., M. & G. 604; Fothergill v. Rowland, 
L. R. 17 Eq. 132 ; Donnell v. Bennett, 22 Ch. Div. 835, and Whitwood 
Co. v. Hardman, [1891] 2 Ch. 416. The general principles laid down by 
Lord Selborne appear to be as follows. The court will first construe the 
contract of which specific performance is sought. The substance of the 
agreement as well as the language used will be regarded, and weight 
will not be given to the accidental use of affirmative rather than neg- 
ative forms of expression. The question will then arise whether the 
act sought to be enjoined is a breach of the substance of the agreement, 
-and if so, whether adequate damages can be had in an action at law. It 
must further appear that the contract is of a kind that equity can and will 
specifically enforce. Under this consideration will be raised questions 
of public policy, expediency, mutuality and others resting largely in the 
discretion of the court. If these issues all result in favor of the party 
seeking relief, equity will grant relief by injunction or affirmative decree, 
regardless of the affirmative or negative form of the original agreement. 

Tested by these principles Fothergill v. Rowland and Whitwood Co. v. 
Hardman, supra, are supported, the former upon the ground of the ade- 
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quacy of the remedy at law, and the latter upon the ground that equity 
will not specifically enforce contracts for personal services. Lumley v. 
Wagner and Donnell v. Bennett, supra, however, seem inconsistent with 
the principles above stated. ‘The cases, to be sure, have been distin- 
guished upon the ground of the existence of an express covenant not to 
do the act enjoined. In both cases, however, that covenant was one 
that upon the construction of the contract would have been implied had 
it not been expressed, an illustration, therefore, of that accidental em- 
ployment of negative rather than affirmative forms of expression to which, 
according to Lord Selborne, weight should not be given. Moreover, in 
neither of these cases did the question of the adequacy of the legal 
remedy play the important part assigned to it in the opinion endorsed by 
the principal case. 

While the doctrine of Zumiley v. Wagner cannot as yet, be said to be 
established in this country, it has been followed or favorably commented 
upon by a number of important courts. The American decisions, how- 
ever, differ from the English in two respects. They have refused to 
limit the doctrine to cases showing an express covenant not to do.the act 
enjoined, where upon construction of the contract an implied agreement 
to the same effect would be raised. Duff v. Russel/, 60 N. Y. Super. Ct. 
Rep. 80 ; affirmed 133 N. Y. 678. They have refused to apply the doc- 
trine to cases where the services contracted for could be rendered by a 
substitute, that is, to cases where there was an adequate remedy at law. 
Carter v. Ferguson, 58 Hun (N. Y.) 569. While the case of Lumley v. 
Wagner has been subjected to some criticism it must be admitted that if 
the doctrine be accepted the American treatment accords better with 
general principles of equity than its treatment at the hands of the courts 
from which it emanated. 


CONTRACTS REQUIRING THE ARCHITECT’S APPROVAL AS A PREREQUIT- 
SITE TO PayMENT. — American courts have in general shown greater len- 
iency than the English in regard to the performance of express conditions 
precedent. In no class of cases is this fact better brought out than in 
suits on building contracts in which payment is to be made only when 
the architect’s certificate is obtained. In England the builder must pro- 
duce the certificate; he can only excuse himself by proving collusion 
between the architect and the defendant. Batterbury v. Vyse, 2 H. & 
C. 42; Clarke v. Watson, 18 C. B. N. Ss. 278. In most of our states 
fraud or gross mistake in withholding the order will entitle the plaintiff 
to sue on the contract without it. S¢ Paul, etc, Ry. v. Bradbury, 42 
Minn. 222. Classen v. Davidson, 59 Ill. App. 106. But in New York, if 
the plaintiff can persuade the jury that he has substantially performed 
the contract he can recover in spite of the architect’s disapproval. /Vo/an 
v. Whitney, 88 N. Y. 648. <A recent decision in a circuit court of Ohio 
adopts the New York view. The plaintiff sued on a building contract 
containing the usual condition of payment upon presentation of the 
architect’s certificate. He did not produce the certificate, and could not 
prove fraud. The jury found specially that the architect’s reason for 
refusing the certificate was dissatisfaction with the work. The court, on 
appeal, sustained a general verdict in favor of the plaintiff on the ground 
that it was not found that the architect’s refusal was reasonable. Wacker 
v. Messinger, 12 Oh. Circ. Dec. 425. 
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To realize how inconsistent a decision of this nature is with the strict 
common law doctrines it must be borne in mind that the condition was 
expressly precedent, that it was not fulfilled, and that no definite excuse 
for its breach was found by the jury. In theory the plaintiff to recover 
must show that the defendant prevented the carrying out of the contract. 
The American courts in general, moved by the extreme rigor of express 
conditions, have modified the law to permit recovery in cases of fraud or 
gross mistake. But it is conceived that the true rule is that an honest 
refusal of the architect to give the certificate, no matter how mistaken 
he may be, debars the builder from suing on the contract. Bradner v. 
Roffsel, 57 N. J. Law4tz. This rule, while mitigating the harshness of the 
English doctrine, is yet within the fair meaning of the contract. To 
make it more lenient is virtually to substitute a jury for the architect. 
To make it more strict is to acknowledge that the latter need not give 
an honest judgment. Each of these results is equally undesirable, and 
the decision of the principal case, tending as it does to enlarge the 
scope of the New York doctrine, is to be regretted. 


INJUNCTIONS AGAINST PICKETING. — The ill feeling and prejudice en- 
gendered by strikes make the subject one requiring peculiar delicacy of 
treatment and one, moreover, of great popular interest. The system 
commonly known as “ picketing” almost always accompanies a strike. 


Its purpose generally is not only to gain information but to prevent 
others from entering the employ of the company or person against whom 
the strike is directed. Whether it is tortious always, or only when it 


assumes particular aspects, has been the subject of considerable differ- 
ence of opinion. It is apparently conceded that the use of threats or 
violence will be enjoined. Murdock, Kerr & Co. v. Walker, 152 Pa. St. 
595. Some authorities refuse to go beyond this. <vebs v. Rosenstein, 
66 N. Y. Supp. 42. Others extend the injunction to picketing in general. 
Vegelahn v. Guntner, 167 Mass. 92. In a recent case in Ohio an injunc- 
tion was granted against all picketing. Day/on, etc., Co. v. Metal Polish- 
ers, etc., Union, 11 Dec. (Ohio) 643. 

Perhaps the most satisfactory way to treat a subject of this sort is to 
adopt the view of Mr. Chief Justice Holmes that the intentional inflic- 
tion of damage is prima facie actionable. 8 Harv, L. Rev. 1. This 
would of course include intentional interference with another’s business. 
Obviously, such interference is actionable if it is accomplished by a direct 
tort against his person or property. ‘The general rule is that it is also 
actionable if accomplished by inducing a third person to break a contract 
with him. Zumiey v. Gye,2 E. & B. 216; Jones v. Stanly, 76 N. C. 355. 
Although no actual tortious methods are used, interference is still action- 
able prima facie. In other words, it is actionable unless there is some 
justification. The ordinary pursuit of business or competition in trade 
furnishes a justification, much as the right of a man to use his real estate 
as he pleases furnishes a justification for the intentional infliction of 
damage by such means as “spite fences.” Letts v. Kessler, 54 Oh. St. 73. 
See Mogul S. S. Co. v. McGregor, Gow & Co., 23 Q. B. D. 598; L. R. 
[1892] A. C. 25. It would seem that ordinarily the competition between 
employer and employee, and among employees themselves, which is just 
as real as that between business interests, should furnish a justification. 


~ 
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Holmes, J., dissenting, in Vegelahn v. Guntner, 167 Mass. 92, 104. Of 
course these justifications, while they excuse the infliction of some kinds 
of intentional damage, cannot excuse all. For example, they would not 
excuse direct torts against the person or property of the rival, nor pre- 
venting others from dealing with him by the use of violence or other 
means tortious as against them. See Zardeton v. M’Gawiley, Peake 270. 

To apply these principles to the subject in hand, it would seem that 
theoretically perfectly peaceful picketing would be justifiable. Such 
picketing is conceivable; but, as a practical matter, picketing generally 
is not, and from the nature of the circumstances cannot be, perfectly 
peaceful. The very presence of a picket usually contains a threat of 
violence. It is fer se a tortious act as regards the prospective employees 
—an assault often accompanied by a battery. Therefore it should be 
actionable where there has been any damage to the prospective em- 
ployer. A 

The ground of equity jurisdiction is clear. Irreparable damage is 
threatened, and there is a continuing injury, so that resort to the legal 
remedy would result in a multiplicity of suits. Barr v. Essex Trades 
Council, 53 N. J. Eq. 101, 126. It would be inadvisable to divide up the 
injunction so as to prohibit tortious actions and permit peaceful picketing 
on account of the difficulty which has been suggested of separating one 
from the other. Since, however, the granting of the injunction is largely 
in the discretion of the court, there would seem to be no reason why the 
court should not first look at the circumstances, and the general progress 
of the strike. If the strikers in all their dealings have been so fair and 
conciliatory that it is apparent that a picket established by them would 
be peaceful and friendly, though such a state of affairs may be rare, then 


the injunction might well be refused altogether. Otherwise the injunc- 
tion should be granted. 


DAMAGES FOR TESTAMENTARY LIBEL. — The liability of a decedent’s 
estate for libellous matter inserted by the decedent in his will is a subject 
which seems never to have attracted the attention of legal authors nor to 
have hitherto received adjudication. A probate court of Pennsylvania, 
however, has recently been called upon to determine this novel ques- 
tion. Jn re Gallagher, 49 Pitts. L. J. 161. The petitioner against the 
estate claimed damages for a libel upon him in the testator’s will, the 
publication of the libel being by probate of the will. The court, after 
determining that the maxim — actio personalis moritur cum persona — has 
no literal application, is led to allow the action by a consideration of 
the great injury that the petitioner (an attorney) will suffer in his pro- 
fessional character by an imputation thus perpetuated in a public record. 
One’s sympathy is strongly roused in behalf of the libelled claimant. 
Nevertheless it is impossible on any established theory of the law to 
support the decision, desirable as it is in its result. 

If the libel had been published by the testator to the witnesses, for 
example, a cause of action would have arisen against him. But at com- 
mon law this would have abated at his death. Walters v. Nettleton, 
5 Cush. (Mass.) 544. And the statutory modifications of the old rule of 
abatement do not, except in a very few states, apply to the action of 
libel. See 21 Cyc. PL. & PR. 349. But the publication complained of is 
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by probate so that no cause of action ever existed against the testator. 
Even if by a fictitious relation of time, such as a disseisee may invoke in 
bringing suits after re-entry, the publication be carried back to his life- 
time, the objections of abatement still apply. ‘To support the action, 
therefore, necessitates the conception of the deceased’s estate as a legal 
entity, itself capable of committing a tort. Were such a conception jus- 
tifiable the analogy of a corporation’s responsibility for libel would per- 
mit the estate to be held. Whitfield v. South Eastern Ry. Co., E., B., 
& E. 113. In the Roman law, it is true, the deceased’s estate was con- 
sidered a juristic person, though perhaps only as regards rights of pro- 
perty. WINDSCHIED, PanpD., § 531. But such personification is com- 
pletely foreign to the common law theory which deals with the estate 
through administrators and executors, and not as an artificial person. 
Unfortunate as the result may be, we are driven to the conclusion that the 
common law is powerless to recompense one damaged by testamentary 
libel. Its only weapon against this ingenious and infamous method of 
doing injury rests in the probate court’s power to strike out the libellous 
matter, a power which courts seem reluctant to exercise. See /n the 
Goods of Honywood, L. R. 2 P. & D. 251. 


PERFORMANCE IN IGNORANCE OF REWARD AS ACCEPTANCE OF OFFER. 
— The question as to whether or not the performance of the conditions 
of an offer in ignorance of that offer creates a binding contract is 
answered in contradictory ways in two distinct lines of decisions — one 
holding that the contract is completed the moment the claimant per- 
forms the prescribed services, even though he act without knowledge 
and consequently without any intention of acceptance, Lagle v. Smith, 4 
Houst. (Del.) 293; Dawkins v. Sappington, 26 Ind. 199 ; the other hold- 
ing that without knowledge of the offer there can be no acceptance nor 
contract, as the essential element of mutual assent is lacking. AHow/and v. 
Lounds, 51 N. Y.604; Chicago & A. R. R. Co.v. Sebring, 16 Ill. App. 181. 
In the first class of cases the courts base their decisions on grounds of 
morality and public policy, and acknowledge the anomaly of such con- 
tracts, while in the second class the decisions as indicated are based 
wholly on the lack of mutual assent. 

One of the grounds of decision in a late Illinois case involves a con- 
sideration of this point, the court holding that a claimant cannot recover, 
when he has given the required information either before the reward 
therefor is offered, or at a time when he is ignorant that any reward has 
been offered. Williams v. West Chicago St. Ry. Co., 61 N. E. Rep. 456. 
The court argues that the right to recover a reward arises out of the 
contractual relation between offeror and claimant, implied by law, “the 
reason of the rule being that the services of the claimant are rendered 
in consequence of the offered reward, from which an implied promise is 
raised on the part of the person offering the reward to pay him the 
amount thereof ;”” and that no such promise can be implied unless the 
claimant knew at the time of performance that the reward had been 
offered. It would seem that the decision in Fitch v. Snedaker, 38 N. 
Y. 248, relied upon in so many other decisions, and chiefly cited in the 
principal case does not involve the precise point in question. In Fitch 
v. Snuedaker, supra, the claimant had performed before the reward was 
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offered. Clearly such performance is not a good consideration, as one 
cannot very well accept an offer before it is made. In the further case 
of Stamper v. Temple,6 Humph. (Tenn.) 113, also relied upon, the court’s 
opinion on this precise point is probably odzter. An English case also 
usually cited in this connection, in deciding that the reward need not be 
the motive for the performance does not necessarily decide that know- 
ledge on the part of the claimant is absolutely unessential. Wai/diams 
v. Carwardine, 4 B. & Ad. 621. 

If the view be adopted that knowledge is not a prerequisite, an 
exception must be made to the rule of contracts requiring mutual assent, 
an exception which it would seem is hardly justifiable. There is great 
force, however, in the argument that allowing a recovery in such cases 
is good policy, in that the public will be influenced to be more zealous 
in their efforts to arrest and convict criminals, restore lost property, etc., 
without in the least bringing any hardship on the offeror. But if public 
policy does demand that a recovery in such a case be allowed, it should 
be not on a contractual but on a gwasi-contractual basis. Strictly then 
the principal case would seem to be logically sound, and in no way to 
depart from the theory of assumpsit. If we regard a contract as a bargain 
where both parties must intend that one thing be given in exchange for 
the other, knowledge seems essential. Furthermore an historical analysis 
of the action of assumpsit also strengthens the ratio decidendi, for when 
it is remembered that assumpsit is but a development from the action of 
deceit, where the plaintiff's cause of action rested largely on the fact 
that he had placed reliance on the defendant’s offer or representation, 
knowledge on the part of the plaintiff seems all the more necessary. 





THE RESPONSIBILITY OF THE EMPLOYER OF AN INDEPENDENT Con- 
TRACTOR IN REGARD To WorK ON A HicHway. — The general rule that 
there is no liability for the negligence of an independent contractor is 
well settled. ‘The mere employment of an independent contractor, how- 
ever, does not always relieve the employer of responsibility. For ex- 
ample, if a municipality employs an independent contractor to make 
excavations in a highway, it is generally held that the municipality is 
liable for injury resulting to one using the highway from the negligence 
of the contractor in not surrounding the excavations with proper pro- 
tections or in leaving the work improperly done. Penny v. Wimbledon, 
etc.,,Council, [1899] 2 Q. B. 72; Circleville v. Neuding, 41 Oh. St. 465. 
See contra, O’ Hale v. Sacramento, 48 Cal. 212; City of Erie v. Caulkins, 
85 Pa. St. 247. The ground of liability is that there is a positive duty 
imposed by law upon the municipality to see that the streets are in a 
reasonably safe condition, and it cannot be relieved of this duty by 
employing an independent contractor to carry it out. 2 DILL., Mun. Cor,, 
4th ed., §§ 1027-1031. In other words, it is not really the independent 
contractor’s negligence for which the municipality is held, but its own 
failure to fulfil a positive duty. 

A somewhat similar question arises where an individual or corporation 
is permitted by public license to make excavations in the highway. This 
question was presented in a recent case in New York. The defendant 
railway was given authority by statute to cross a highway. Apparently 
the only conditions were that certain specifications should be followed, 
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and that the highway should be restored so as not to impair its useful- 
ness. The whole construction of the road was delegated to an independ- 
ent contractor, who negligently failed to put lights on an embankment 
thrown up on the highway, in consequence of which the plaintiff driving 
along the highway ran into it and was injured. The court expressly dis- 
approved of a prior New York decision on this point and held that the 
defendant was liable. Deming v. Terminal Ry. of Buffalo, 169 N. Y. 1. 

It has been thought that the employer is not liable on such a state of 
facts. Smith v. Simmons, 103 Pa. St. 32. Other courts have reached 
the result of the principal case on the grounds taken in the municipality 
cases. Gray v. Pullen, 5 B. & S.g70. ‘This reasoning is tenable wher- 
ever the statute granting the license has in fact imposed affirmative pre- 
cautionary duties. Unless such positive duties are imposed the analogy 
perhaps fails. There is, however, another ground upon which the liability 
may rest. It is well recognized that if what the employer contracts for 
is a public nuisance he is not relieved by the fact that it is created by the 
independent contractor. Zi/lis v. Sheffield, etc., Co., 2 E. & B. 767. An 
excavation or obstruction in the highway is fer se a nuisance. So far as 
it is authorized by law it is of course not actionable. It remains a nuisance, 
however, and, in so far as it is not surrounded by the precautions which 
are required by the statute or which ought reasonably to be taken, any 
injury resulting therefrom is actionable. Woodman v. Metropolitan R. R. 
Co., 149 Mass. 3353; Colgrove v. Smith, 102 Cal. 220. In this way the 
desirable result of the principal case is reached, whether or not there be 
express statutory requirements. 


SEVERANCE OF CHATTELS FROM THE REALTY BY A DissEIsor. — To 
the layman it seems obvious that if a disseisor cuts down and carries 
away trees from the disseisee’s land, the latter should at once be able to 
recover the logs or their value directly. According to the authorities, 
however, such is not the law, and under such circumstances before a 
recovery of the land neither trover, replevin, nor assumpsit will lie for 
the severed realty. Lehigh, etc., Co. v. New Jersey, etc., Co., 55 N. J. 
Law 350; Anderson v. Hapler, 34 lll. 436; Bigelow v. Jones, 10 Pick. 
(Mass.) 161. A recent case suggests the question anew holding that the 
disseisee cannot recover either the logs or their value. Clarke v. Clyde, 
66 Pac. Rep. 46 (Wash.). No class of cases better illlustrates the impor- 
tant part which the ancient doctrine of seisin still plays in the modern 
law. The reasons usually stated for the rule are, it is true, the undesira- 
bility of trying title to land in a transitory action, and the inexpediency 
of allowing the actual occupant to be harassed by frequent suits when a 
single real action would settle the dispute. See Mather v. Trinity Church, 
3 S.& R. (Pa.) 509; f Wrightv. Guier,g Watts (Pa.) 172. But it seems 
that the real explanation must be found in the doctrine of disseisin. 
3 Bu. Com. 210; Bigelow v. Jones, supra. Actions which determine title 
to personal property are essentially possessory. But the right to pos- 
session of the severed realty, as chattels, is in the disseisor, for he has 
all the rights incident to ownership of an estate in fee simple. See 
3 Harv. L. Rev. 23, 28. It is noticeable, however, that the courts over- 
looking a similar difficulty, allow trover for timber severed and carried 
away by a trespasser who does not claim title to the land. orsyth v. 
Wells, 41 Pa. St. 291. 
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The disseisee, however, is not left without remedy for the injuries to 
the premises during disseisin. In certain jurisdictions he can recover 
damages in ejectment ; or, having re-entered, he may bring trespass guare 
clausum or an action for mesne profits. See 85 Am. Dec. 321, note. For 
after re-entry the seisin by a fictitious relation is regarded as having 
been continuously in the real owner. 3 Bi. Com. 210. This fiction once 
granted, there seems no reason why the disseisee should not take advan- 
tage of it in trover or replevin, as well as in trespass for mesne profits. 
Some courts allow it. See Ad/iance Co. v. Nettleton Co., 74 Miss. 585 ; 
Wilson v. Hoffman, 93 Mich. 72. Others limit the disseisee to his action 
for mesne profits, denying that the disseisor’s title to the chattel is 
divested by a recovery of the land. See Brothers v. Hurdle, to Ired. (N. 
C.) 490; Page v. Fowler, 39 Cal. 412. So where the disseisee has ob- 
tained possession of the ‘logs, the disseisor may maintain replevin. ZeA- 
man v. Kellerman, 65 Pa. St. 489 ; Busch v. Nester, 70 Mich. 525, contra. 
Another conflict of cases arises concerning recovery against a pur- 
chaser from the disseisor. A strong current of authority allows trespass 
for mesne profits even against a purchaser for value in good faith. 
Trubee v. Miller, 48 Conn. 347. Apparently, therefore, trover might be 
brought. See Alliance Co. v. Nettleton Co., supra. Courts which regard 
the disseisor as acquiring an indefeasible title to the severed realty 
are necessarily contra. Faulcon v. Johnston, 102 N.C. 264. Were it pos- 
sible to remould the law various changes might be suggested. This 
artificial doctrine of disseisin however, harsh as it may be in particular 
instances, seems too firmly established to be modified otherwise than by 
legislation. 


INTENT AS AFFECTED BY DRUNKENNESS. —It is to be regretted that 
the law with regard to civil suits in which the question of drunkenness 
arises has been left in a form far more indefinite than that of the crimi- 
nal law. In the latter branch of the law the rule is well established that 
intoxication, though no defence, may be given in evidence to show the 
lack of specific intent. Though the general trend of civil decisions is in 
accord with this doctrine, that an act of a drunkard is still his volun- 
tary act, there are several cases which tend to obliterate the distinction. 
In a recent suit on an insurance policy, under which the insurer was 
relieved of liability for intentional injuries, the insured had his thumb 
bitten by a drunken man. Although the court held that the facts showed 
an intentional injury, it was indicated that one may become so intoxi- 
cated as to be incapable of having an intention. JVorthwestern Benevo- 
lent Society v. Dudley, 61 N. E. Rep. 207. Opposed to this dictum is a 
decision in a slander suit where evidence of the defendant’s drunkenness 
was held inadmissible. fix v. McCoy, 22 Mo. Ap. 488. The latter case 
is undoubtedly the sound one, as the offence — voluntarily uttering the 
words — was committed irrespective of malice or of any particular state 
of mind. The distinction accepted by the criminal law, that a drunk- 
ard’s act, though voluntary, may be unaccompanied by any particular 
state of mind, seems now to be gradually being adopted in both tort 
and contract cases. According to the text writers, both at law and in 
equity to-day a contract made by one utterly deprived of the use of his 
reason by drunkenness or otherwise is generally considered void, either 
on grounds of policy, MARKBY, ELEMENTS oF Law, sth ed., § 754; or 
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because there can be no deliberate intention to assent. Story, Ea. 
Juris., § 231 ; BisHop, Non-Contract Law, § 513 ; POTHIER, TRAITE DES 
Os.icaT., § 49. The modern English cases are in accord with this view. 
Pitt v. Smith, 3 Camp. 33; Gore v. Gibson, 13 M. & W. 623. But Pol- 
lock, C. B., in a later case has intimated that under no conditions is the 
contract absolutely void. Matthews v. Baxter, L. R. 8 Ex. 132. This 
shows a tendency to revive the harsher early English doctrines. 4 BL. 
Com. 26. In the United States, although the authorities are in hopeless 
conflict, the general tendency is to consider the contract as void. ‘This 
view seems correct on principle, as there can be no contract if one party, 
through drunkenness or any other cause, is incapable of giving assent. 

In equity, and now at common law since the introduction of equitable 
defences, contracts made while merely under the influence of liquor are 
voidable, but only if the other party has obtained an unfair advantage or 
has purposely caused the intoxication. Cooke v. Clayworth, 18 Ves. 12; 
Crane v. Conklin, 1 N. J. Eq. 346. With regard to testamentary capacity 
a sound doctrine has been established. Intoxication at the time of 
making a will does not invalidate it if the testator comprehended the 
nature of the act. Bannister v. Jackson, 45 N. J. Eq. 702; Key v. Hol- 
loway, 7 Baxter (Tenn.) 575. Where a testator destroys his will, either 
while suffering from delirium tremens or when merely under the influ- 
ence of liquor it is held to be not revoked. Brunt v. Brunt, L. R. 3 P. 
& D. 37; Jn the Goods of George Brassington, deceased, 18 T. L. Rep. 15. 
These decisions are clearly correct as a valid revocation requires an ani- 
mus revocandi, 

It seems impossible, after a review of the authorities to deduce any 
broad principle with which all the cases where the effect of intoxication 
upon intent is in issue may be reconciled. The true rule in contracts 
and torts as well as in criminal law seems to be that if a specific intent 
or a special state of mind is necessary for liability, evidence of drunken- 
ness is admissible to negative it, otherwise not. The dictum in the 
principal case is too sweepihg, apparently recognizing no distinction 
between an act intentionally, that is voluntarily done, and an act done 
with specific intent, that is an intention ulterior to the mere moving of 
the muscles. 


RECENT CASES. 


ADMIRALTY — GENERAL AVERAGE— CONTRIBUTING INTERESTS. — A vessel was 
chartered to proceed to a foreign port and there take on a cargo, freight to be payable 
on the completion of the voyage home. On the voyage out in ballast, the vessel 
grounded, and a general average sacrifice was made. The voyage was subsequently 
completed and the freight due under the charter paid. He/d, that the freight is 
liable to contribute to the general average sacrifice. Steamship Carisbrook Co. v. 
London, etc., Ins. Co., [tgo1] 2 K. B, 861. 

Though freight for the voyage on which a general average sacrifice is made, is liable 
to contribute, there is very little authority on the question of the liability of the home- 
ward freight, already contracted for, to contribute to a general sacrifice on the out- 
ard voyage. One case has been found in England, and one in the United States, 
holding that where freight is a gross sum for the round voyage, the whole freight 
must contribute to a general average sacrifice on the outward voyage. Williams v. 
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London Assurance Co. 1 M. & S. 318; The Brig Mary, 1 Sprague (U. S. Dist. Ct.) 
17. Military salvage was assessed on the same principle in Zhe Progress, Edw. Adm. 
210, 224. Logically, there is no ground for distinguishing the case of a vessel going 
out in ballast, under charter to bring back a cargo, from the cases above. Since the 
freight is payable only on the successful completion of the voyage, it is at risk and is 
insurable from the moment the vessel sets sail on the outward voyage. It therefore 
participates in the benefit from the sacrifice, and on principle should contribute to the 
general average. 


ADMIRALTY —PUBLIC ADMINISTRATOR — PROPERTY FOUND UPON AN UNIDENTI- 
FIED Bopy AT SEA. — Money found upon the body of an unknown person floating at 
sea was paid into the registry of an admiralty court. Letters of administration were 
granted under Pub. St. Mass., c. 156, § 2, to the public administrator, by the probate 
court of the county in which the admiralty court was situated, and this suit was 
brought to determine rights in the fund in court after salvage had been awarded. 
Held, that the public administrator is entitled to the fund. Gardner v. Ninety-nine 
Gold Coins, 111 Fed. Rep. 552 (Dist. Ct., Mass.). 

The decision involves the rights of three rival claimants, the finders, the United 
States and the administrator. Whatever the respective merits of the first two claims, 
they are admittedly subordinate to those of the real owner. The public administra- 
tor, holding office under statute and having letters of administration from a court of 
proper jurisdiction, stands like any other administrator in the place of the deceased. 
The decision therefore comes to this merely, that the claim of the owner of lost 
goods or his representative is paramount over all others. This is not, however, a 
final disposition of the case. The estate having been fully administered, the fund if 
any must be handed over to the Commonwealth. Pus. St. MAss., c. 131, § 12. 
The interesting question, here expressly left open, as to who is ultimately entitled, 
must then be litigated. It is difficult to prophesy as to the outcome, since of the only 
two decisions found on the point, one awards the property to the finders, and the 
other to the United States. Russell v. Forty Bales of Cotton, Fed. Cas. No. 12,154; 
Peabody v. Twenty-eight Bags of Cotton, Fed. Cas. No. 10,869. 


AGENCY — APPARENT AUTHORITY— VIOLATION OF INSTRUCTIONS. — An insur- 
ance agent had authority to accept risks upon property located within a certain pre- 
scribed territory. Ae/d, that the company is not liable upon risks accepted by him 
outside of those limits. Jusurance Co. of N. A. v. Thornton, 30 So. Rep. 614 (Ala.). 

A principal is, in general, bound by all acts of his agent within the apparent scope 
of the agent’s authority. Union Mutual Ins. Co. v. Wilkinson, 13 Wall. 222. Ac- 
cordingly, an agent can bind his principal by acts that are direct violations of instruc- 
tions, where persons dealing with the agent in reliance upon his ostensible authority, 
have neither actual nor constructive notice of such instructions. J/illville, etc., Ins. 
Co. v. Mechanics’, etc., Assoc., 43 N. J. Law 652; Ruggles v. American, etc., Ins. Co, 
114.N. Y. 415. This reliance by the third party should, however, be reasonable and 
in good faith. See Peabody v. Hoard, 46 Ill. 242. Ifin any case the third person has 
reason to know that the agent’s authority is restricted in a certain particular, he can- 
not hold the principal liable if it appears that the limitation was in fact transgressed. 
Baines v. Ewing, L. R. 1 Ex. 320. This can be upheld on the ground that reliance is 
placed, to this extent, upon the agent, not upon the princjpal. See Crane v. Gruene- 
wald, 120 N. Y. 274. But there is nothing in the facts of the principal case as re- 
ported, to bring it within the rule of these cases. The decision is therefore wrong on 
principle ; and it is contrary to the cases found directly in point. Lightbody v. North 
American Ins. Co., 23 Wend. (N. Y.) 18; see also Knox v. Lycoming Fire Ins. Co., 50 
Wis. 671. 


AGENCY — CORPORATIONS — KNOWLEDGE OF AGENT. — The president of a bank, 
acting in his private capacity, acquired knowledge of the status of certain insurance 
policies, which were later pledged to the bank. ¢/d, that his knowledge did not 
affect the later transaction unless he participated therein. Smith v. Carmack, 64 
S. W. Rep. 372 (Tenn., Ch. App.). 

In general, the knowledge of the agent is the knowledge of the principal. M/c- 
Gurk v. Metropolitan, etc., Co., 56 Conn. 528; Hoover v. Wise, 91 U.S. 308. This 
rule should apply to all knowledge, however acquired, which it is the duty of the agent 
to communicate. Zhe Distilled Spirits, 11 Wall. 356; Hart v. Farmers, etc., Bank, 
33 Vt. 252. The rule is based on common sense principles, and therefore does not 
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apply where it would be clearly unreasonable. Blackburn v. Vigors,12 App. Cas. 
531, 537- So the knowledge is not imputed when the agent is dealing with the prin- 
cipal for his own benefit. Ad/en v. South Boston R. R. Co., 150 Mass. 200, 206. 
Since corporations can act only through agents, the rule is of peculiar importance 
where they are concerned. Its application is difficult, since no principal exists capable 
of actual knowledge. See 6 SOUTHERN L. REV. N. s. 793. If the agent, while pos- 
sessing the knowledge, acts for the corporation, the knowledge undoubtedly affects 
the transaction. Union Bank v. Campbell, 4 Humph. (Tenn.) 394. But where, as in 
the principal case, there is no duty to communicate, and it does not appear that the 
agent participated in the later transaction or was cognizant of it, his knowledge should 
not be imputed to the corporation. 


AGENCY — INDEPENDENT CONTRACTOR— LIABILITY OF EMPLOYER. — The de- 
fendant railway company employed an independent contractor to construct a portion 
of its railway across a highway. The contractor negligently failed to put lights on an 
embankment thrown up on the highway; and the plaintiff in consequence was injured. 
Held, that the defendant is liable. Deming v. Terminal Ry. of Buffalo, 169 N. Y. 1. 
See NoTES, p. 485. 


BANKRUPTCY— PROVABLE DEBTS — JUDGMENT FOR FINE. — The defendant was 
fined for keeping a disorderly house, and judgment was entered against him. There- 
after he was declared bankrupt and the state filed its claim for the amount of the fine. 
Held, that such a claim is not a debt provable against the bankrupt’s estate. Jn re 
Moore, 111 Fed. Rep. 145 (Dist. Ct., W. D. Ky.). 

A literal application of § 63 of the Bankruptcy Act would make the claim provable 
under the head of a fixed liability as evidenced by a judgment. Since § 17 discharges 
all provable debts except those of certain classes to which the debt in question does 
not belong, the fine imposed by the state would be included in the discharge if the 
statute were literally construed. Under former United States bankruptcy laws the rule 
has been laid down that debts due to the state are not barred unless specially men- 
tioned, on the ground that the state is not generally bound by statutes except when 
expressly referred to. United States v. Herron, 20 Wall. 251. The samerule has been 
applied under the present act. Jn re Baker, 96 Fed. Rep. 954. Moreover it seems 
fair to suppose that Congress did not intend to interfere with the criminal administra- 
tion of a state by discharging fines imposed as punishments. See /x re Sutherland, 
3 N. B. R. 314; and cf Zurner v. Turner, 108 Fed. Rep. 785, and Ju re Baker, supra. 
The only exactly parallel case found under the present act is contra, but under former 
acts the decisions have been in accord with the better view adopted in the principal 
case. Jn re Alderson, 98 Fed. Rep. 588; Jn re Sutherland, supra; cf. Bancroft v. 
Mitchell, L. R. 2 Q. B. 549. 


BANKRUPTCY — SUFFERING JUDGMENT — FAILURE TO ACT AS AN ACT oF BANK- 
ruptcy. — The Bankruptcy Act of 1898, § 3a, provides that “ Acts of bankruptcy by 
a person shall consist of his having . . . suffered or permitted, while insolvent, any 
creditor to obtain a preference through legal proceedings, and not having at least five 
days before a sale or final disposition of any property affected by such preference 
vacated or discharged such preference.” Judgment was entered against the defend- 
ant without his procurement, upon a note and irrevocable power of attorney to con- 
fess judgment, and a subsequent levy and sale left him entirely without means. /e/d, 
that the judgment and levy were a preference under §§ 3a, 60a; and that the de- 
fendant’s failure to vacate the preference was an act of bankruptcy. Wilson Bros. v. 
Nelson, 22 Sup. Ct. Rep. 74. 

Under the Act of 1867, §§ 39, 35, a judgment suffered by an insolvent debtor was 
not an act of bankruptcy unless there was an intent to give a preference; and the 
Supreme Court refused to infer that intent from mere passive non-resistance. Wl- 
son v. City Bank, 17 Wall. 473. The Act of 1898, by the clause under discussion, 
seems on the contrary to make the result obtained by the creditor, and not the intent 
of the debtor, the essential fact. The decision in the principal case was reached by a 
divided court. The minority thought that to constitute an act of bankruptcy an exer- 
cise of will was requisite, and that the present act was not so different from the Act of 
1867 as to demand a departure from Wilson v. City Bank, supra. The opinion of the 
majority is much to be preferred. It follows what seems to be the natural import of 
the words, and is in accordance with most of the decisions in the lower courts. /m# re 
Moyer, 93 Fed. Rep. 188; see 13 Harv. L. REV. 57; contra, Duncan v. Landis, 106 
Fed. Rep. 839. 
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CONTRACTS — CONDITIONS PRECEDENT — ARCHITECT’s CERTIFICATE. — The 
plaintiff contracted to build a house for the defendant, payment to be conditioned on 
production of the architect’s certificate. The plaintiff claimed payment in spite of the 
refusal of the certificate. After finding specially that the reason for the architect’s 
refusal was dissatisfaction with the work, the jury gave a general verdict in favor of 
the plaintiff. Ae/d, that the general verdict must stand. Wicker v. Messinger, 12 
Ohio Circ. Dec. 425. See Nores, p. 481. 


CoNTRACTS— JOINT AND SEVERAL DEBTORS — RELEASE.—A bank obtained a 
judgment against A and B jointly and severally for £6000. On payment of £3000 
in cash and notes by B, the bank gave him a receipt in full discharge of all its claims 
against him. The bank then claimed a debt of £3000 against A as the balance of the 
judgment debt. e/d, that the receipt to B was equivalent to a release of B from the 
entire debt, and consequently operated to destroy the debt as against A. Jn re E. 
W. A., (1901] 2 K. B. 642 (C. A.). 

A release under seal to one of two joint or joint and several debtors operates to 
release the other also. Clayton v. Kynaston, 2 Salk. 573, 574; Halev. Spaulding, 
145 Mass. 482. This is due to the peculiar nature of a joint liability; the right of the 
creditor is regarded as indivisible, and a common law release, which operates as an 
extinguishment of the debt, although given to but one of the debtors, must still have 
the legal effect of destroying the entire obligation. Durrell v. Wendell, 8 N. H. 369, 
372. Since this is a technical rule and often violates the intent of the parties, the 
courts have refused to give the same effect toa mere agreement not to sue one of 
the joint debtors. Hutton v. Eyre, 6 Taunt. 289; Berry v. Gillis, 17 N. H.9. The 
argument of circuity of action, which ordinarily gives those agreements the effect of a 
release, is not applicable in a suit against the other debtor. Garnett v. Macon, 2 
Brock. (U. S. Circ. Ct.) 185, 219. American courts have expressly declared that the 
technical rule should be confined to common law releases. Line v. Nelson, 38 N. J. 
Law 358; ¢f Grovenor v. Signor, 88 N. W. Rep. 278. This would seem to be the 
proper rule, and no authority has been found to support the principal case. 


CONTRACTS— OFFER AND ACCEPTANCE— PERFORMANCE IN IGNORANCE OF 
REWARD OFFERED. — The defendant offered a reward for the arrest and conviction 
of certain criminals. The plaintiff’s services led to such arrest and conviction, but 
were substantially all rendered before the reward was offered or while he was igno- 
rant of the offer. e/d, that there was no acceptance of the offer. Williams v. West 
Chicago St. R. R. Co., 61 N. E. Rep. 456 (Ill.). See Nores, p. 484. 


CONSTITUTIONAL LAW — RIGHT TO PRACTISE MEDICINE — DISCRIMINATING 
EXEMPTIONS. — A statute (Wis. Laws, 1901, c. 306) makes an examination by the 
state board a prerequisite to a license to practise medicine, with a proviso exempting 
students then matriculated in medical colleges in the state which prescribed certain 
specified courses. Ye/d, that the act is not unconstitutional as denying to graduates 
of medical colleges outside the state the equal protection of the laws. State ex rel. 
Kellogg v. Currans, 87 N. W. Rep. 561 (Wis.)- 

The regulation of occupations, the pursuit of which by incompetent persons is dan- 
gerous to the public, is a recognized branch of legislative power. Dent v. West Va., 
129 U.S. 114. To secure proper qualifications the legislature may make any classifi- 
cation bearing some reasonable relation to that purpose. When any line is drawn its 
artificial character will render it unjust as to some, but unless the law is clearly arbi- 
trary the courts should not declare it invalid. Ax parte Spinney, 10 Nev. 323; Peo- 
ple v. Phippin, 70 Mich. 6. In the principal case the requirement imposed on the 
applicant is itself reasonable, but the complaint of unjust discrimination because of 
the exemption, is of force unless the favored class can be distinguished by some char- 
acteristic which might reasonably justify the exemption. It might perhaps be said 
that the legislature could rely on the character of the education furnished by the medi- 
cal colleges of its own state, while it could not be expected to investigate and classify 
all colleges outside the state. On this ground the decision may besupported. Analo- 
gous statutes have been frequently upheld. People v. Phippin, supra; contra, In re 
Day, 181 Tl. 73. 


CORPORATIONS — EMBEZZLEMENT BY CASHIER — LIABILITY OF DIRECTORS FOR 
NEGLIGENCE. — The cashier of a bank was enabled to embezzle funds by the failure 
of the directors to exercise proper supervision. The bank becoming insolvent, the 
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receiver sues the directors. e/d, that they are liable. Campbell v. Watson, 50 Atl. 
Rep. 120(N. J. Ch.). See NOTEs, p. 479. 


CORPORATIONS — RIGHT OF ONE CORPORATION TO CONTROL ANOTHER — IN- 
JUNCTION AGAINST VOTING.—A general act permitted incorporation for specified 
purposes, “or for engaging in any other species of trade or business ;” the corporation 
so formed to have power “for carrying on all kinds of business within the objects 
and purposes of the company as expressed in the articles of incorporation.” Under 
this statute a smelting company was formed, its articles stating one purpose to be the 
holding of stock in other companies. After it had obtained control of the stock of a 
previously existing smelting company, the minority stockholders of the latter sued to 
restrain the new corporation from voting as a stockholder in the old. e/d, that an 
injunction should issue. Parsons v. Tacoma Smelting, etc. Co., 65 Pac. Rep. 765 
(Wash.). 

The court, relying on the rule of statutory construction that power to hold stock 
must be expressly granted, denies that the defendant has such power. This rule 
served well for corporations specially chartered, for it protected stockholders from 
unexpected diversion of corporate funds and construed strictly state grants. See 
Franklin Co.v. Lewiston Institution for Savings, 68 Me. 43; see also note, 36 Am. St. 
Rep. 134. In the principal case, however, these reasons fail. The articles of incor- 
poration warn prospective stockholders and the above extracts from the general stat- 
ute hardly admit a strict construction on this point. What other sound principle a 
construction favoring the power in question would offend, is not clear. The particu- 
lar injunction granted, however, was amply justified. When one corporation has 
voting control over another, the exercise of which is likely to defraud minority 
interests, equity jurisdiction to prevent such exercise is established, though vaguely 
defined. Memphis & Charleston R. R. Co. v. Woods, 88 Ala. 630; cf. American, 
etc., Co. v. Linn, 93 Ala. 610. Such exercise of control by a corporation having cor- 
porate interests overshadowing those it has as stockholder, is held fraudulent even 
where similar conduct in one or more individuals as majority stockholders would not 
be questioned. See Glengary, etc., Co. v. Boehmer, 62 Pac. Rep. 839 (Col.). 


CRIMINAL LAwW— LARCENY— INTENT TO DEPRIVE PERMANENTLY. — To secure 
a reward offered for the arrest of any person stealing goods from a certain store, a 
detective, through a confederate, induced an employee in the store to steal a watch 
and bring it to him, whereupon he at once returned it to its owner in accordance with 
his original plan. e/d, that the detective is guilty of larceny of the watch, the avz- 
mus furandi being found in the intent to secure and keep the reward. Slaughter v. 
State, 88 S. E. 854 (Ga.). 

The felonious intent necessary to larceny does not exist unless the wrong-doer 
intends to deprive the owner of his property absolutely, either permanently or for a 
very considerable length of time. Rex v. Crump, 1 C. & P. 658; State v. South, 28 
N. J. Law 28. Itis well settled that holding property for a reward, intending never to 
return it unless such reward is offered, is within this rule. Commonwealth v. Mason, 
105 Mass. 163; Berry v. State, 31 Oh. St. 219. But simply holding property tem- 
porarily in the hope of a reward, intending to return it at all events, is not larceny. 
Regina v. Gardner, 9 Cox C. C. 253. In the principal case the detective’s intention 
throughout was to return the property to the owner unconditionally; and the fact 
that he meant to profit collaterally by the transaction could not, under the circum- 
stances, furnish the felonious intent. Cf Regina v. Holloway, 3 Cox C.C. 241. It 
would seem, however, that a conviction might have been had on another ground. 
The servant took the watch with felonious intent, and by the procurement of the 
detective. The latter was therefore an accessory before the fact. But in Georgia 
such a larceny as this is a misdemeanor, and in misdemeanors all are held as prin- 
cipals. CODE oF GA., § 4409; Kinnebrew v. State, 80 Ga. 232. 


CRIMINAL LAW — LAWFUL ACT RESULTING IN UNLAWFUL ACTS BY OTHERS. — 
The appellant, a Protestant lecturer, was in the habit of holding meetings in the streets 
of Liverpool, at which he spoke in highly insulting, though lawful language of the 
Catholic religion. As a result there were frequent breaches of the peace by Catholics 
among his hearers. He intended to continue the meetings. é/d, that he was pro- 
perly put under recognizance to be of good behavior. Wise v. Dunning, 18 T. L. R. 
85 (Eng., K. B.). 

Cases of this class raise the interesting question whether an act lawful in itself be- 
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comes unlawful if a breach of the peace by others results from the doing of it. It 
seems clear on principle that it can be punishable criminally only if the actor has the 
mens rea ; that is, if he intends an unlawful result, or if he is guilty of culpable negli- 
gence. Cf. Beatty v. Gillbanks, 9 Q. B. D. 308. In the principal case it is admitted 
that the appellant did not intend to inducea riot. In order to find negligence, it is 
necessary to find that he was under a duty to use care. It is submitted that so long 
as a man’s acts are lawful, and he does not intend to induce others to act unlawfully, 
there is no duty upon him to guard against the unlawful acts others may choose to 
commit. Cf. State v. Evans, 124 Mo. 397. The case seems not fairly distinguishable 
from Beatty v. Gillbanks, supra. The view of the court would result in placing a 
burdensome restriction on the right of free speech, and personal liberty in general. 


Equity — INJUNCTION — CONTRACT TO TRADE EXCLUSIVELY WITH PLAINTIFF. 
— The defendant contracted to purchase from the plaintiff all the electrical energy 
that he might require in his hotel for a period of five years. He/d, that he may be 
enjoined from purchasing electricity for his hotel from any one other than the plain- 
tiff during the time covered by the agreement. Metropolitan Electric Supply Co. v. 
Ginder, [1901] 2 Ch.799. See NoreEs, p. 480. 


EQuItTy — INJUNCTION — DISCRIMINATION BY PUBLIC SERVICE CORPORATIONS. 
— The plaintiff, a water company, sought an injunction against a rival water and sewer 
corporation, restraining the latter from so discriminating in its sewerage rates against 
the plaintiff’s patrons that loss of business would result to the plaintiff. Aé/d, that 
the injunction was properly issued. City of Mobile v. Bienville Water Supply Co., 30 
So. Rep. 445 (Ala.). See Nores, p. 478. 


EVIDENCE — HEARSAY — PROOF OF CONTENTS OF Lost DEED.— The plaintiff 
offered, as proof of the contents of a lost deed, the testimony of a witness who had 
heard the deed read to the grantee by a subscribing witness. /Ye/d, that this evidence 
was wrongly excluded. Laster v. Blachwell, 30 So. Rep. 663 (Ala.). 

There are some decisions in regard to lost wills in accord with this case. Morris 
v. Swaney, 7 Heisk. (Tenn.) 591. The better considered view is, however, contra. 
Coxe v. England, 65 Pa. St. 212; Propst v. Mathis, 115 N. C. 526, semble. The 
objection that the evidence is hearsay seems generally to have been overlooked in 
the former class of cases. But it is obviously offered to prove an ultimate fact, the 
contents of the deed, by the statement of another and not from the personal know- 
ledge of the witness. To show that the contents of two writings are the same it is 
held enough for the witness to have examined one while another person read the 
other. Pickard v. Bailey, 26 N. H. 152. But this is a “classical exception” to the 
general rule and it is unsafe to reason from it to other cases. See 1 GREENL., Ev., 
16th ed., 430 ja. Moreover the balance of convenience appears to be against admit- 
ting such testimony as that offered in the principal case. To allow proof of the con- 
tents of lost documents by mere hearsay would occasion great uncertainty; and the 
courts have been exceedingly strict concerning the sort of proof required for such 
writings. See Davis v. Sigourney, 8 Met. (Mass.) 487. 


LIBEL — PUBLICATION IN WILL — LIABILITY OF TESTATOR’S EsTATE. — He/d, 
that the probate of a will containing libellous matter is a publication of the libel, for 
which the estate of the testator is liable. J re Gallagher, 49 Pitts. L. J. 161 (Pa, 
Orphans’ Ct.). See Nores, p. 483. 


MANDAMUS — DISCRETIONARY POWER— FRAUDULENT ASSESSMENT. — A Board 
of Equalization, having power to assess the capital stock of corporations at its fair 
cash value under rules to be established by itself, fraudulently assessed certain corpo- 
rations in such a way as practically to exempt their capital stock. He/d, that the 
Board may be compelled by mandamus to assess the capital stock in accordance with 
a rule prescribed by the decree. State Board of Equalization v. People, 61 N. E. 
Rep. 339 (IIl.). 

The decision seems to be correct, for there is no doubt that the discharge of a dis- 
cretionary duty may be controlled by mandamus where the defendants have acted 
fraudulently or in bad faith. Detroit v. Hosmer, 79 Mich. 384. It is true that in most 
of the cases good faith demanded precisely the action directed by the court, whereas 
the principal decision apparently lays down one rule of assessment where, originally, 
some other might fairly have been followed. In at least one other case, however, the 
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legitimate scope of discretion as originally granted, was clearly thus narrowed. State 
v. Board of Public Schools, 134 Mo. 296. Moreover, such restriction may often be 
very advisable, since the defendants, in this class of cases, must always have shown 
a disposition not to comply with their duty. 










PERSONS — HUSBAND AND WIFE — VOLUNTARY ANTENUPTIAL CONVEYANCE. — 
Just before marriage, X conveyed all his property on trust for himself for life, with re- 
mainders over. The plaintiff married him in ignorance of the conveyance, and now 
brings suit to have it set aside. /e/d, that as X is still alive and has the income of 
the property with which to support the plaintiff, she is entitled to no present relief. 
Potter v. Fidelity, etc., Co., 49 Atl. Rep. 86 (Pa.). 

In similar cases in the United States, the widow is allowed, after the death of the 
husband, to obtain dower in the lands conveyed. The proper basis for such de- 
cisions seems to be the duty of good faith towards each other incurred by persons 
engaged to be married. See 14 HAkv. L. REV. 452. The deed, however, is set aside 
only to the extent of allowing dower. Chandler v. Hollingsworth, 3 Del. Ch. 99. 
S.milarly, since a wife has no control of her husband’s property, the deed should not 
during his lifetime be declared wholly void, unless perhaps when the husband has 
thereby rendered himself unable to support his wife. The result in the principal case 
seems so far correct. But see, contra, Beere v. Beere, 79 Ia. 555; Way v. Way, 67 
Wis. 662. Since, however, the deed as it stands bars the possibility of dower, or the 
corresponding statutory right in the personal estate, a decree that the deed is void so 
far as it interferes with those rights would seem proper, and this would make further 
litigation unnecessary. In the only two cases found directly in point, except those 
above cited, such a decree was made. /etty v. Petty, 4 B. Mon. (Ky.) 215; Leach 
v. Duvall, 8 Bush (Ky.) 201. 























PERSONS — MORTGAGE BY INFANTS — AVOIDANCE. — The plaintiff, while an in- 
fant, obtained advances from a building society, to purchase a piece of land and to 
erect houses thereon. The land was conveyed to the infant by the vendor and the 
next day mortgaged to the society to secure the advances. On learning of the plain- 
tiff’s infancy, the society took possession of the property. When the plaintiff attained 
her majority, she repudiated the contract and mortgage, and brought action for pos- 
session. /e/d, that the mortgage is void; yet, since but for the advance of the pur- 
chase money the vendor would have had a vendor’s lien, the society can to the extent 
of the purchase money stand in the vendor’s shoes. Zhurstan v. Nottingham, etc., 
Society, [1902] 1 Ch. 1 (C. A.). 

The lower court held that the plaintiff could not repudiate the mortgage, and affirm 
the conveyance, on the unsatisfactory ground that they were one transaction. See 
comment in 14 HARV. L. REV. 388. The Court of Appeal, though recognizing the hard- 
ship on the society, felt able to protect it only so far as could be done on the doubt- 
ful theory of vendor’s lien. It would seem that the court might, on sound legal prin- 
ciple, have protected the society to the full extent of its advances. When an infant, 
on coming of age, disaffirms a contract, he is bound to restore whatever of the con- 
sideration still remains in his hands. Badger v. Phinney, 15 Mass. 359. If he no 
longer has the consideration zz sfecie, such of his property as can be identified as the 
direct proceeds of the consideration is liable to the other party’s claim. MMacGreal 
v. Zaylor, 167 U. S. 688. On this view, though it be admitted that the mortgage is 
void, the plaintiff would, unless willing to perform the contract, hold land and build- 
ings, the proceeds of the advances, subject to a constructive trust for the society. 
Cf. Dyer v. Jacoway, 42 Ark. 186. 
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PERSONS — PARENT AND CHILD— Duty To Support. — By a divorce decree 
custody of the minor children was awarded to the wife. //e/d, that money expended 
by her in support of the children after the divorce, can be recovered from the father. 
Eldred v. Eldred, 87 N. W. Rep. 340 (Neb.). 

There being no state statute on the subject, the case assumes the existence of a 
common law duty resting on a father to support his minor children. The conflict of 
authority on so fundamental a point is striking. In England and in many American 
jurisdictions it is denied that such a common law duty exists. She/ton v. Springett, 11 
C. B. 452; Kelley v. Davis, 49 N. H. 187. The early English authorities seem to sup- 
port this view. See Mortimore v. Wright, 6 M. & W. 482. Itis said that the com- 
mon law prefers to leave the enforcement of moral duties of this kind to the natural 
impulses of the individual. 1 Curr. BL. 448, note. Some American jurisdictions 
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hold that the common law does impose such a duty. Brow v. Brightman, 136 
Mass. 187; Hadi v. Green, 87 Me. 122. An early statute, 43 Eliz. c. 2, which is a 
part of the common law of this country, requires fathers, if able, to support poor 
and impotent children. On this statute is based the criminal liability of a parent for 
neglect resulting in injury to the health of a child of tender years. Rex v. Friend, 
R. & R. 20. The statute is construed as referring only to children unable to care 
for themselves. See Finch v. Finch, 22 Conn. 411. It would seem that the doctrine 
tacitly adopted in the principal case can be supported only if the children were within 
this statute. 


PERSONS — PARENT AND CHILD— SUPPORT OF CHILDREN AFTER DIVORCE. — 
By a decree of divorce, the wife was awarded alimony and given custody of the chil- 
dren, no express provision being made for their support. //e/d, that the father’s lia- 
bility for their maintenancecontinues. Zildred v. Eldred, 87 N. W. Rep. 340 (Neb.). 

This question could arise only in jurisdictions recognizing the father’s legal duty to 
support his children. In many such jurisdictions it is held that the right to services 
and the duty to support go hand in hand; and accordingly that, when the children 
are given into the keeping of the mother, the father’s duty to support them ceases. 
Burritt v. Burritt, 2g Barb. (N. Y.) 124. Other authorities give such effect to the 
decree only when it is coupled with an award of alimony. Drager v. Draper, 68 Il. 
17. It would seem that alimony ought to be regarded as exclusively for the wife. 
See Richmond v. Richmond, 2 N. J. Eq. 90. But when she is given custody of the 
children most courts undoubtedly allow that fact to influence them in fixing the amount 
of the alimony. The balance of authority seems, however, to incline toward the rule 
of the principal case, on the very good ground that the father ought not to be allowed 
by his own wrong to cast off his obligation to his children. Pretzinger v. Pretzinger, 
45 Oh. St. 452. It would seem that all difficulty might be avoided by statutes requir- 
ing courts in all such cases to make separate awards for the wife and for the children. 


PROPERTY — ANCIENT LIGHTS — RIGHT TO AN EXTRAORDINARY AMOUNT OF 
Licut. — The plaintiffs, who had acquired an easement of light, needed an extraordi- 
nary amount of light for their business. According to the finding of the court, the de- 
fendants’ newly erected building cut off a substantial amount of light, but enough 
remained for all ordinary purposes of inhabitancy or business. e/d, that the plaintiff 
is entitled to relief. Warren v. Brown, [1902] 1 K. B. 15 (C. A.). 

Up to within forty years, it seemed to be settled law in England that action would 
not lie for obstruction of ancient lights merely because the plaintiff had less light than 
formerly, but only if material inconvenience in ordinary occupations was caused. 
Fishmongers’ Co. v. East India Co.,1 Dick. 163; Back v. Stacey, 2 C. & P. 46s. 
Some cases, of late years, have followed the old rule. Lanfranchi v. MacKenzie, 
L. R. 4 Eq. 421. The tendency, however, has been toward the view adopted in the 
principal case by the Court of Appeal. Lazarus v. Artistic Photographic Co., [1897] 
2 Ch. 214; Gf also Mackey v. Scottish Widows, etc., Society, Ir. Rep. 11 Eq. 541. Logi- 
cally, the decision in the principal case issound. On grounds of expediency, however, 
it is open to objection. If a building cannot be put up which would cut off a substan- 
tial amount of light from neighboring ancient windows, even though sufficient light is 
left for all ordinary occupations, an unnecessarily serious restraint is placed upon the 
beneficial use of property. Prescriptive easements of light are not recognized in this 
country; but some jurisdictions hold that the grantee of land has an easement of 
light by implied grant over the adjoining unimproved land of his grantor. Sutphen 
v. Therkelson, 38 N. J. Eq. 318. It is to be hoped that those jurisdictions will not 
adopt the rule of the principal case, as to what constitutes actionable interference. 


PROPERTY — CHATTELS SEVERED BY DISSEISOR — ACTION BEFORE RE-ENTRY. — 
The defendant, being in possession of the plaintiff’s land under a dona fide claim of 
title, cut down and removed trees. //e/d, that before re-entry, neither the logs nor 
their value can be recovered. Clarke v. Clyde, 66 Pac. Rep. 46 (Wash.). See 
NortEs, p. 486. 


PROPERTY — STATUTE OF LIMITATIONS — ACCRUAL OF ACTION ON COVENANT 
OF WARRANTY. — The defendant in 1886 conveyed to the plaintiff with covenant of 
warranty land then possessed, under contract of purchase, by a third person, who in 
September 1890 obtained a decree for a conveyance. e/d, that an action on the 
covenant of warranty, brought in August 1895, is not barred by a five-year statute of 
limitations. Watson v. Heyn, 86 N. W. Rep. 1064 (Neb.). 










496 HARVARD LAW REVIEW. 


Covenants of warranty are generally treated as coextensive with covenants for quiet 
enjoyment. See Raw., Cov., 5th ed., §114. These two covenants have at least the 
common characteristic that in general they remain unbroken till eviction by a para- 
mount owner. eal v. Hollister, 20 Neb. 112; Howard v. Maitland, 11 Q. B. D. 
695. If, however, when the land is conveyed, the paramount owner already has posses- 
sion, a breach occurs immediately. J/s/ey v. Wilson, 42 W. Va. 757, 772; Shattuck 
v. Lamb, 65 N. Y. 499; see RAw., Cov., 5th ed., §139. In the principal case the 
paramount owner, though his right was at first purely equitable, was always entitled 
to the possession which he held. Therefore under the principle apparently governing 
the authorities, that these covenants are broken when the covenantee is excluded from 
possession by one having a paramount right, and then only, it follows that when 
the defendant’s deed was delivered, his covenant was broken and the statute began 
running. A former opinion by the Nebraska court adopts sucha view. See Heyn v. 
Ohman, 42 Neb. 693. The present decision, that a second breach occurred when the 
decree divested the title, is opposed to the established principle of such cases as Real 
v. Hollister, supra. 






















PROPERTY — VESTED AND CONTINGENT INTERESTS. — Subject to a life interest, a 
testator devised all his estate to unborn children of his son, but a subsequent clause 
provided that no such child should acquire any interest unless he should live to the 
age of thirty. e/d, that the devise was not void for remoteness, because children 
subsequently born took at birth a vested interest. Chapman v. Cheney, 61 N. E. 
Rep. 363 (IIl.). 

A conditional future interest is vested or contingent according as it is subject to 
a condition subsequent or precedent, and the nature of the condition depends on the 
intention with which it is created as shown by the language used. GRAy, PERP, 
§§ 101, 102, 108. Generally, if the conditional element forms a part of the description, 
the interest is construed as contingent, while if it is added in a subsequent clause the 
interest is held to be vested. Price v. Hall, L. R. 5 Eq. 399; Blanchard v. Blan- 
chard, t Allen (Mass.) 223. But, although such a clause would ordinarily operate to 
divest interests previously given, an express direction as to the period of vesting may, 
on a proper construction of the whole instrument, change the character of those inter- 
ests, making them contingent. Russel v. Buchanan, 7 Sim. 628. In the principal 
case the proviso appears to make expressly contingent the interests which from the 
description alone would be vested on the birth of a child; and the decision, in fol- 
lowing the common tendency to favor the vesting of estates, seems to do violence to 
the expressed intention of the testator. 



























SALES—STOPPAGE IN TRANSITU—END OF TRANSIT.—A consignee having 
failed to remove his goods from the car within the time required by the rules of the rail- 
way company, the latter stored the goods in its sheds, where they remained for two 
months, subject to freight and storagecharges. At the end of this time the consignor 
notified the company not to deliver the goods. /Ye/d, that the right of stoppage z% 
transitu still remained. Brewer Lumber Co. v. Boston & Albany R. R. Co., 60 N. E. 
Rep. 548 (Mass.). 

It is often said that the right of stoppage 7 ¢ransitu exists only so long as the 
goods remain in the hands of the carrier as carrier. See Langstaf/v. Stix, 64 Miss. 
171. This would terminate the right of stoppage simultaneously with the carrier’s 
strict liability, as to the exact duration of which different rules prevail. See Richards 
v. Michigan, etc., R. R. Co. 20 Ill. 404; 9 Harv. L. REv. 153. Most of the cases 
involving the right of stoppage are consistent with the rule suggested, though com- 
monly the termination of the carrier’s strict liability was not the test expressly applied. 
Cf. Seymour v. Newton, 105 Mass. 272; Buckley v. Furniss, 15 Wend. (N. Y.) 137. 
Some cases, however, have been found that cannot be harmonized with this view. 
Cf. Greve v. Dunham, 60 Ia. 108. This is true of the principal case, which further- 
more indicates that lapse of time does not affect the right. The rule upon which the 
decision rests is, however, thoroughly sound. The right of stoppage should remain 
until delivery, or until the carrier, by virtue of some agreement or previous under- 
standing between himself and the consignee, wholly apart from the original employ- 
ment as carrier, has constituted himself the agent of the consignee to hold the goods. 
See Jeffris v. Fitchburg R. R. Co., 93 Wis. 250. 


























STATUTE OF FRAUDS— SUBSEQUENT MEMORANDUM — EFFECT ON INTERME- 
DIATE VOLUNTARY CONVEYANCE.—In consideration of the plaintiff’s promise to 
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marry him, X orally promised to convey certain land to her. Subsequently he volun- 
tarily conveyed it to third persons and recorded the deed. The plaintiff, in ignorance 
of the conveyance afterwards, married him. Sixteen years later X made a deed to her 
of the same land, reciting the parol agreement. The plaintiff brings suit to be let into 
possession as owner. //e/d, that she isentitled to the land. Brinkley v. Brinkley, 39 
S. E. Rep. 38 (N. C.). 

The court rests the decision on the ground that a conveyance by a man just before 
marriage and without the knowledge of the intended wife is a fraud on her marital 
rights. It is, however, difficult to see why this should entitle her to more than a 
decree that as far as the deed interferes with her dower it is void. Leach v. Duvall, 
8 Bush (Ky.) 201. See p. 494, supra. Nor is a voluntary deed which is recorded, void 
under the state code as against a subsequent purchaser. Zaylor v. Bateman, 92 N.C. 
601. Consequently the plaintiff’s claim rests upon the parol agreement, and the sub- 
sequent marriage and deed. No exactly similar case has been found, but purchasers 
for value with notice and attaching creditors have been protected against subsequent 
memoranda of oral transfers or performance of oral contracts. Asher v. Brock, 95 
Ky. 270; White v. O'Bannon, 86 Ky. 93; Sampson v. Thornton, 3 Met. (Mass.) 275. 
In the principal case the contract with the wife was unenforceable at the time of the 
first conveyance, which was therefore entirely lawful. Cf Van Cloostere v. Logan, 149 
Ill. 588. Aside from the question of dower, the plaintiff had no equity at that time, 
and it is submitted that it would be going far to allow a subsequent memorandum to 
affect the first grantees. 



























SURETYSHIP— STATUTE OF LIMITATIONS— EFFECT OF DISCHARGE OF PRINCI- 
PAL. — The defendant, having mortgaged his property, sold it to one who promised to 
pay the mortgage debt. The court found that the mortgagee accepted him as her 
debtor so that she became bound by the relation of suretyship existing between the 
mortgagor and the buyer. The statute of limitations ran against the mortgagee’s 
claim as to the buyer, but the mortgagor had been out of the state, so that the statute 
had not run in his favor. e/d, that as the mortgagor was the surety of the buyer, 
the creditor’s right of action against him is barred also. Mulvane v. Sedgley, 64 Pac. 
Rep. 1038 (Kan.). 

As in the ordinary contract of suretyship, the promise of the surety to pay was con- 
ditioned on no act of the creditor. Cf Campbell v. Sherman, 151 Pa. St. 70. In 
order to hold a surety, the creditor need not first sue the principal, for mere indul- 
gence to the principal does not discharge the surety, though he is injured thereby. 
Hunt v. Bridgham, 2 Pick. (Mass.) 581. As is well known, the statute of limitations 
does not destroy the obligation of a contract, but merely bars the remedy Cf Grove- 
nor v. Signor, 88 N. W. Rep. 278. It is not easy, therefore, to find a ground on 
which to support the principal case. The surety could have protected himself by 
bringing a bill in equity to compel the principal to pay. Bishop v. Day, 13 Vt. 81. 
He may also, if required to pay the obligation himself, sue the principal for indem- 
nity, and since this right of action arises only on payment, it is not barred by the run- 
ning of the statute in favor of the principal as to the original debt. Thayer v. Dan- 
iels, 110 Mass. 345. Itis established thatif a creditor fails to bring an action against 
the administrator of a deceased debtor within the time of the special statute applica- 
ble in such cases, the surety is not discharged. Minter v. Branch Bank, etc., 23 Ala 
762. It seems that in the principal case equally the surety should be held Jiable. 
Such was the decision in Whiting v. Clark, 17 Cal. 407; contra, Auchampaugh v. 
Schmidt, 70 Ia. 642. 





Torts — DRUNKENNESS — INTENTIONAL INJURIES. — The defendant insured the 
plaintiff against accident under a policy exempting from liability for injuries inten- 
tionally inflicted. The plaintiff was bitten by adrunken man. /eé/d, that the defend- 
ant is not liable. Vorthwestern Benevolent Society v. Dudley, 61 N. E. Rep. 207 (Ind., 
App. Ct.). See NorEs, p. 487. 










Torts — INJUNCTION — PICKETING. — A strike was declared against the plaintiff 
by the defendant union. The plaintiff brought a bill in equity against the union and 
other defendants to restrain them from picketing its factory. e/d, that the bill is 
properly brought. Dayton, etc., Co. v. Metal Polishers, etc., Union, 11 Dec. (Ohio) 
643 (Com. Pleas). See NOTES, p. 482. 
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WILLS — CONSTRUCTION — INCONSISTENT DEVISEsS.— A testator devised to his 
wife “all his real and personal property.” By a later clause he devised the real 
estate, “at the death of my said wife,” to his daughters. He/d, that a fee simple is 
given to the wife, and the devises to the daughters are void as repugnant. enster- 
maker v. Holman, 61 N. E, Rep. 599 (Ind., App. Ct.). 

In Indiana the common law rule ordinarily prevails, that a general devise gives 
only a life estate; but where a will disposes of realty and personalty in the same 
words, since the entire estate in the personalty passes, the devise of the realty is held 
to pass the fee. Mulvane v. Rude, 146 Ind. 476. The purpose of this exception is 
clearly to carry out the testator’s intention, the fundamental object in construing a 
will. Finlay v. King’s Lessee, 3 Pet. 346, 377; Whitcomb v. Rodman, 156 Ill. 116. 
But this intention should be gathered from the entire will. Dickison v. Dickison, 
138 Ill. 541; Z’Ztourneau v. Henquent, 89 Mich. 428. The court decided the princi- 
pal case on the ground that where a devise in fee is made, a later restriction fails. 
Yost v. McKee, 179 Pa. St. 381. A rule of construction, laid down to carry out the 
testator’s intention, is thus regarded as a fixed rule of law, and invoked to defeat what, 
viewing the will as a whole, appears to be the testator’s intention. The sound posi- 
tion would seem to be that mere rules of construction should always yield to clearly 
expressed intention; and accordingly the wife should have been held to have only a 
life estate. See Matter of James, 146 N. Y. 78. 


WILLS— EFFECT OF BENEFICIARY’S DEATH ON DISTRIBUTION OF INCOME — 
VESTING OF PRINCIPAL. — A fund was bequeathed to trustees to pay the income to 
J. for the support of herself and infant children, each child on coming of age to re- 
ceive a share of the income, “the same being divided into as many equal shares as 
there shall be children. . . and one more share for” J. At J.’s death the trustees 
were to pay over the fund to the children “ and if any of said children shall have died 
leaving issue, such issue shall receive their parent’s share.” One of the children 
attained majority and died testate in his mother’s lifetime leaving no issue. /é/d, 
that he had no interest in the income which he could dispose of by will, and that the 
entire future income should be redistributed among the surviving beneficiaries. 
Dougherty v. Thompson, 167 N. Y.~ 472. 

The will contained no provision for the contingency of a child dying without issue 
before the mother In supplying this omission the court assumes, fairly enough, that, 
except when otherwise provided, the income was intended to go as nearly as possible 
in the same way as the principal. In construing the provision as to the distribution 
of the fund, the court infers from the omission above-mentioned, coupled with the de- 
vise to issue of deceased children, that any child’s right to share in the principal was 
intended to be contingent on his surviving the mother. This inference, which serves 
to support the decision as to the income, is one neither necessary nor reconcilable, 
with the authorities. Postponement of distribution, if due merely to the existence of 
life interests, does not prevent rights in a principal fund from vesting immediately ; 
and this though the intended class may increase before the distribution. Jn re Ben- 
nett’s Trust, 3 K. & J. 280; Stanley v. Stanley’s Adm., 92 Va. 534; Budd v. Haines, 
52 N. J. Eq. 488. In the principal case, the shares having vested, the issue of de- 
ceased children would take by executory devise, but in default of such issue there is 
no provision by which the shares could be divested. See Strother v. Dutton, 1 DeG. 
& J. 675; of Smither v. Willock, 9 Ves. Jun. 233. These considerations seriously dis- 
credit the decision as to the income. 











BOOKS AND PERIODICALS. 499 


BOOKS AND PERIODICALS. 


TESTS OF INSANITY IN CRIMINAL CASES. — The persistence of the know- 
ledge of right and wrong test of insanity in criminal cases is one of the most 
striking instances of the conservatism of the law. This rule of responsibility 
was based on early medical error and cannot be reconciled with the doctrine of 
criminal intent in the light of modern scientific knowledge, yet it retains its 
place in England and in a majority of the jurisdictions in this country. The 
latest assault on this rule is in the form of a plea for the substitution of the irre- 
sistible impulse test. Jusanity in Criminal Cases, by W. H. Parry, 63 Albany 
L. J. 429, 459 (Nov., Dec., 1901). This broader decttun recognizes power 
both to distinguish and to choose between right and wrong as necessary for 
responsibility. It has received strong support in this country. Montgomery v. 
Commonwealth, 88 Ky. 509; see 8 Harv. L. REv. 360. Mr. Parry gives at 
length the testimony of many alienists in its favor. 

It may be conceded that the rule advocated would allow the defence of insan- 
ity in a large majority of the cases where justice requires it. There is how- 
ever a view which more completely reconciles law and medical science, the 
argument for which Mr. Parry does not seem to answer adequately. According 
to this doctrine there should be no absolute test and the inquiry of the jury 
should not be limited to any particular phase of the disease. The fundamental 
question of responsibility is whether the act is the product of insanity without 
the codperation of a guilty motive. The insanity may cause the act by blinding 
one to the distinction between right and wrong, or by overpowering the will and 
compelling one to do what he recognizes to be wrong. It may work in other 
ways as by perverting a man’s nature so that, purely as a matter of disease, he 
deliberately and voluntarily does what he knows is wrong. There are said to 
be patients so afflicted in every hospital for the insane, and under the test pro- 
posed by Mr. Parry these men would be punished for their insane acts. Since 
the forms and manifestations of insanity are so varied, there can be no absolute 
test applicable to all cases. The courts may and should point out ways in 
which the insanity may have acted, leaving the man free from responsibility, 
but they ought not to limit the range of the inquiry to one or several tests. 
This view is not without support in the courts. State v. Pike, 49 N. H. 399. 
Mr. Parry, however, argues that definite rules are necessary for the guidance of 
jurors, who are almost inevitably ignorant of diseases of the mind. But after 
the jury have been given the general legal rule, the needed enlightenment on the 
question of scientific fact in the application of that rule to the particular case 
comes most properly and surely from the msde of medical experts. The 
gain in having a sound and just rule to save all truly insane men from punish- 
ment outweighs any increased danger of the abuse of the defence. 


CONTRACTS IN RESTRAINT OF TRADE.—A brief but suggestive article as 
to the extent to which agreements restricting trade should be upheld appears in 
a recent periodical. “/s a Contract in Restraint of Trade Sustainable as an 
Independent Contract?” by Frederick H. Cooke, 35 Am. L. Rev. 836 (Nov.- 
Dec., tg01). The author contends that only such restraints should be sanc- 
tioned as are incidental to a larger contract, as of sale or employment. 

He argues that the reason for the general rule invalidating agreements in 
restraint of trade is “ the evil produced by the withdrawal of a capable member 
of society from active production ;” that this evil may at times be tolerated 
when, by the transfer of business, another member of society is given the 
opportunity, new or enlarged, of engaging in the same line of activity, but not 
otherwise ; that the independent contract involves no such transfer, and con- 
sequently is not to be sustained. 


65 
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Two criticisms may be passed upon the author’s position, without denying 
his conclusion. First, he waives all discussion as to whether the restrictive 
agreement tends to suppress competition. The established test to be applied to 
such an agreement is that of “ reasonableness ;” the restraint must be no larger 
than is necessary for the fair protection of the parties and consistent with the 
interests of the public. Vordenfelt v. Maxim, etc., Co., [1894] A. C. 535. From 
the standpoint of public interest, at least, it is clearly a material question 
whether or not the restraint will operate to suppress competition and foster mo- 
nopoly. Secondly, the author apparently assumes that independent contracts 
necessarily involve no transfer of business. But where necessaries form the 
subject-matter of the agreement, it is plain that transfer of business to others 
must ultimately follow, though not necessarily to the covenantee alone. In 
other agreements as well, it may result as a natural consequence. If, then, the 
question of monopoly were waived, and a decisive reason for the author’s posi- 
tion were, as he suggests, the transfer of business, it seems that at least some 
indepéndent contracts would stand on the same footing with ancillary agree- 
ments; and the distinction urged would have but little weight. 

But though the distinction can hardly rest on the ground suggested, it may 
be conceded that it is not without force. Public policy demands that a cove- 
nant ancillary to the conveyance of a business should, if reasonable, be enforced ; 
otherwise the whole contract for the sale of a business and its good-will might 
prove worthless. The independent agreement, however, is supported by no 
such consideration ; and frequently its obvious purpose is to suppress competi- 
tion. This, it seems, is the basis of the distinction. The question of mono- 
poly, far from being immaterial, is of clearest importance. 

That the distinction suggested is not without recognition is apparent from a 
recent Alabama case. Zuscaloosa [ce Mfg. Co. v. Williams, 28 So. Rep. 669. 
To the same effect is a dictum in More v. Bennett, 140 Ill. 69. See also 
2 BEACH, CONT., § 1575. In some instances, however, though rarely, the inde- 
pendent agreement has been sustained. Les/ie v. Lorillard, 110 N. Y. 519. 


RELIGIOUS BELIEF AS A DEFENCE FOR FAILURE TO PROVIDE MEDICAL 
ATTENDANCE. — The legal responsibility of one who substitutes in place of 
regular medical attendance a mode of treatment for illness prescribed by a reli- 
gious body isa subject of growing importance. It is of interest therefore to find 
the criminal liability of parents for a failure under such circumstances to pro- 
vide medical attendance for infants treated in a recent article by John H. S. 
Lee, 9 Am, Law, 565 (Dec. 1901). Certain preliminary questions are shown by 
the author to be well settled. It is established that religious belief is not a 
defence for failure to perform a legal duty, and that there is a legal duty at com- 
mon law resting on a parent to furnish necessaries to his child. Proper treat- 
ment and care when the child is ill are clearly necessaries, and such treatment 
might often include medical attendance. 

This series of propositions, however, merely leads up to the real difficulty of 
the subject. It is obvious that a parent is not always guilty of manslaughter 
for the death of a child resulting from failure from religious scruples to provide 
medical attendance. Mr. Lee makes criminal responsibility turn on the ques- 
tion “ whether the defendant did in the particular instance act as a reasonably 
prudent man in like circumstances should have acted.” This rule fails to recog- 
nize that the question is of the existence of the guilty mind, of wilful or grossly 
negligent omission to perform the duty, without which there can be no criminal 
liability at common law. The difficulty in these cases is that men who have done 
the best they knew cannot be held criminally liable. The plea of religious belief 
does not set up a defence for the violation of the duty, it negatives its very 
violation. The parent may make an ignorant and foolish mistake, but if he 
exercises his best judgment for the good of the child, he cannot be held guilty 
of culpable homicide. In such acase he would have no intention to avoid the 
performance of his duty, but would rather have a desire to perform it in the 
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wisest way. Regina v. Wagstaffe, 10 Cox C. C. 530. Theories, however, may 
be so absurd that they cannot be considered to be honest beliefs. It is hard to 
believe a man sincere in withholding food from an infant, or in confining the 
treatment of a severed artery to prayer. But that is an argument for the jury 
on the question of good faith. If it is desirable that the conscientious holders 
of perverted views should not be allowed to injure others by practising on them, 
the difficulty should be met by statutes. The Statute 31 & 32 Vict., c. 122, s. 37 
imposed a positive duty on parents to provide medical attendance for their 
infant children, and under this statute religious conviction has been held no 
defence. Regina v. Downes, 13 Cox C. C. 111. Apart from such statutes the 
a is the good faith of the parent in attempting to fulfil the common law duty 
of care. 





FEDERAL EQUITY PROCEDURE.—A Treatise on the Procedure in Suits in 
Equity in the Circuit Courts of the United States including Appeals and 
Appellate Procedure. By C. L. Bates. Chicago: T. H. Flood and Com- 
pany. IgoIl. 2vols. pp. lxii, 599; 810. 8vo. 

This is an excellent work upon an important, technical, but practical subject. 
In most of our states, practice acts or codes have so modified the original sys- 
tem of equity procedure developed by the English chancellors that it has now 
become hardly recognizable. But in the United States courts, at the beginning 
of their history, the English chancery system was made the basis of equity pro- 
cedure, and now through the later adoption of the English Chancery Orders of 
1842 by these courts, this highly developed English system, only slightly modi- 
fied, persists in our circuit courts perhaps even to a greater extent than in Eng- 
land itself. This procedure is, or should be, uniform throughout all our federal 
courts. A book, therefore, of the scope of the present one must prove of great 
value to all practitioners in federal equity, especially since this subject has be- 
fore been hardly treated adequately. 

The author deals with his theme both broadly and minutely. He outlines 
the basis of federal equity jurisdiction, and carefully traces the sources of the 
system of procedure. Then each step in the bringing and prosecution of a suit, 
including appeals, is taken up with great detail, and all the many questions that 
may arise during any stage of the proceedings are thoroughly investigated. 
At each step the English chancery procedure with its modifications in this coun- 
try is indicated, and the authority for every rule laid down is brought back to 
the United States Statutes, the Equity Rules of the Supreme Court, or the 
English Chancery Orders of 1842. The result of this method is a thorough 
and reliable text-book which brings this great complex system of adjective law 
into a form readily accessible to a busy lawyer, thus considerably simplifying 
his labors within this field. Nor is the book without interest to the student, 
for it shows the survival of an interesting and highly developed form of pleading 
and practice in its practical modern development. 

This book will of necessity be chiefly valuable for reference purposes and its 
value in this direction is greatly increased by an extensive appendix, containing 
the Constitution of the United States, annotated, the various Federal Judiciary 
Acts, the Equity Rules of the Supreme Court, the English Orders in Chancery 
of 1842, the rules of certain other federal courts, and a thorough selection of 
forms in equity. This brings together much important material which is not 
otherwise readily accessible, and, together with the complete series of indexes, 
makes the whole book a welcome addition to the list of working law books. 
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HANDBOOK OF ADMIRALTY Law. By Robert M. Hughes. St. Paul: West 
Publishing Co. Hornbook Series. 1901. pp. xvii, 503. 8vo. 

The author purports in this work to meet the need for an elementary treatise 
on marine law, to be of service to students as well as to the general practitioner 
who does not aim to specialize in this subject. After a brief outline of the 
origin and history of maritime law, and of its development and status in this 
country, the tests of jurisdiction are briefly given in the two main subdivisions, 
cases of contract and cases of tort, followed by a treatment of the various mari- 
time contracts : supplies, repairs, and other necessaries * bottomry and responden- 
tia; general average; marine insurance; affreightment and charter-parties ; 
mariners’ contracts; stevedores’ contracts ; pilotage, towage, etc. Salvage, 
although admittedly not generally based upon a contractual claim, is considered 
under contracts, as is the effect of the Harter Act (1893). After a discussion 
of admiralty jurisdiction over torts the author treats of the rights of action in 
admiralty for injuries causing death. In connection with collisions, steering and 
sailing and other rules are considered, with a chapter on damages in collision 
cases. The rights and liabilities of shipowners, both prior to and after the Act 
of Congress limiting their liability, is dealt with, and after a statement of the 
relative priorities of maritime claims the body of the work closes with a brief 
outline of admiralty pleading and practice in this country. The appendix gives 
the Congressional statutes regulating navigation, evidence in the Federal courts, 
and suits 7a forma pauperis, together with the Admiralty Rules of Practice 
promulgated by the Supreme Court. 

An exhaustive treatise upon maritime law would be of decided value. But 
the author has not attempted, nor does the work afford, anything more than a 
statement of general principles usually in the form of summaries of, or extracts 
from, important decisions. In but two or three instances are disputed ques- 
tions thoroughly discussed, while these few discussions by no means exhaust 
the unsettled parts of this branch of the law. Although in the main the con- 
clusions reached are sound, in several instances inaccuracies are to be found. 
Thus it is stated (p. 369), ‘‘ This new appellate court (the circuit court of appeals) 
is the court of last resort in admiralty cases, except that it may certify to the 
Supreme Court for decision any questions as to which it may desire instruction, 
and except, also, that the Supreme Court may, by certiorari, bring up for review 
any case which it may deem of sufficient importance.” In addition the Act 
seems to provide for appeals in admiralty, from the District Court to the 
Supreme Court, in five classes of cases. 26 U.S. Stat. 827, ch. 517, sects. 5-6. 
Again the statement (p. 10) that admiralty jurisdiction extends to “waters . . 
entirely within the limits of a state and above tide water . . .” seems opposed to 
the cases cited by the author without criticism on the following page. U. S. v. 
Burlington, etc., Co., 21 Fed. Rep. 331 (semble); Strapp v. Steamboat Clyde, 
43 Minn. 192. The citation of apparently inconsistent cases, relying upon both 
as authority, illustrates the danger of an attempt to state elementary principles 
merely by summarizing cases. See pp. 181, 182; Zhe H. S. Pickands, 42 Fed. 
Rep. 239; Zhe Strabo, 90 Fed. Rep. 110. Yet in spite of these defects, and of the 
absence of a thorough collection of authorities, the work will doubtless be useful 
as an elementary text-book, and may prove helpful to lawyers through its col- 
lection of the different Federal Statutes and of the Admiralty Rules of Practice. 


A TREATISE ON INJUNCTIONS AND OTHER EXTRAORDINARY REMEDIES. By 
Thomas Carl Spelling. Second edition. Boston: Little, Brown & Co. 
1901. 2vols. pp. clxxii, 821; xxvii, 1073. 8vo. 

This book aims to treat at length extraordinary remedies at equity and at 
law, covering injunctions, hadeas corpus, mandamus, prohibition, guo warranto, 
and certiorari. The demand for a second edition is the best evidence of its 
value to lawyers. It does not profess to treat the underlying principles of these 
subjects nor to discuss the propriety or soundness of the various applications 
of these doctrines. Instead it purports to give an enumeration of the different 
circumstances under which these remedies have been sought and these principles 
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applied, while broad statements of very general rules of law serve to make its form 
that of a text-book rather than ,that of a digest. Naturally, when such a method 
has been adopted, the success of the work depends very largely upon the accu- 
racy of the statements of the decisions and upon the arrangement of the subject- 
matter. In noother way than by actual use can this accuracy be fairly tested. 
If the lawyer is able to turn quickly to the line of cases which he has in mind 
and finds them reported with exactness, it will be a very useful manual to him, 
and the fact that the book has found a place for itself shows that the author has 
done his work well. Such a book, however, can be of very little assistance to 
students and this second edition makes it no more so. Indeed the second pre- 
face addresses itself to the lawyer whose client is not willing to wait until he 
gets an education on the various subjects which are treated. Such a lawyer 
will certainly not disappoint his client if he uses Mr. Spelling’s book. 

Very few changes have been made in this second edition. Some late cases 
seem to have been added, but not enough to add appreciably to the value of the 
book. The author, in the preface, speaks of recent important extensions of 
the jurisdiction to grant the writ of injunction, but a comparison of the two 
editions give little evidence of any such extensions since the first edition. Still 
fewer important changes can be found in the extraordinary remedies at law. 
The total lack of discriminating comment upon such recent extensions as are 
noted makes whatever added value there may be seem very slight, and there is 
little danger that it will wholly supplant the first edition. 

A very sensible feature of this new edition, however, is that the section num- 
bering of the first edition has been preserved. This makes it unnecessary to 
State the edition from which a citation is made. 


A BRIEF ON THE MODES OF PROVING THE FACTS MOST FREQUENTLY IN 
ISSUE OR COLLATERALLY IN QUESTION ON THE TRIAL OF CIVIL OR CRIM- 
INAL CASES. By Austin Abbott. Second and enlarged edition by the 
publishers’ editorial staff. Rochester: The Lawyers’ Codperative Pub- 


lishing Co. Igo01. pp. xxii, 653. 8vo. 

The author’s task, outlined in the title, is really one of giving suggestions. 
Out of such points as his experience has shown to be of widest application he 
has constructed what must prove a ready manual for trial lawyers. The par- 
ticular subjects of proof, arranged alphabetically, serve as chapter-headings, and 
the paragraphs of the text, stated first generally, are developed by summaries 
of cases in digest form averaging half a page in length. 

The value of such a book may be fairly measured by the adequacy with 
which it treats important practical topics like presumptions, burden of proof, 
and judicial notice, both because its scope includes these more properly than 
does that of a treatise on evidence, and because the confusion which blurs them 
in practice should be removed by accurate text-book definition. In the first 
edition, however, nothing more was attempted than to state carefully each sep- 
arate proposition which involved these subjects. The present editors often omit 
even this process of clarifying, and many pages, out of the larger share devoted 
in the new edition to these matters, are marred by the miscellaneous inaccura- 
cies of reporters’ head-notes. Little help, for example, can be found in the 
statement on page 1g that “It will be presumed that one who abandons land 
which he has been holding adversely held in subordination to the title of the 
true owner, but the burden of proving abandonment or interruption of adverse 
possession is upon the adverse party.” 

Asan authority the book must now stand as if anonymous, for the editors have 
doubled the original size and generally failed to indicate which passages are theirs 
and which the author’s. They call attention, however, on page 162, toa depar- 
ture that they take from the latter’s views, where they distinguish, for purposes 
of construction of writings, between patent and latent ambiguities. In this they 
are singularly retrogressive. See THAYER, PRELIM. TREAT. Ev., 422-425; 
Meyers v. Maverick, 28S. W. Rep. 716(Tex.). Except in the respects suggested, 
however, the original work seems to have been successfully expanded. 
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BAILMENTS — A COMMENTARY ON THE LAW OF CUSTODY AND POSSESSION. 
By Wyatt Paine. London: Sweet & Maxwell, Limited. I901. pp. lxxxvi, 
550. 8vo. 

If legal literature is not enriched by the addition of another book on bail- 
ments to the works of Story and Sir William Jones, the fault lies rather in the 
nature of the thing attempted than in the industry of the author. The impossi- 
bility of writing in one volume a satisfactory treatise on so comprehensive a 
subject is apparent. The book is necessarily little more than a bare statement 
of rules of law. Here and there the reader is refreshed by an expression of 
personal views, as in the section on the responsibility of bankers for the safe 
custody of the valuables of their customers, pp. 19-23. But in general one 
must be content with quotations from decided cases and these occupy an un- 
fortunately large portion of the book. For the same reason many important 
questions which might well form the subject of chapters are either passed over 
with a word or omitted altogether: for example, the real nature of the bailor’s 
right against the bailee in possession. Of those subjects, however, with which 
the work deals, the treatment is clear and generally accurate. Although Lord 
Holt’s classification of bailments into six sorts is adopted and adhered to through- 
out, the arrangement is not always Jogical. The reader is at times confused by 
the treatment of topics under section headings with which they seem to have no 
connection. One wonders why matters of agency and the duties of lodging- 
house keepers should be dealt with in a section purporting to treat of attorn- 
ment. Again, the law governing trustees and executors, pp. 71-80, falls entirely 
without the jurisdiction of this subject and this is also true of much that is in- 
cluded in the sections on Hire of Work and Labour, pp. 155-180, Stoppage zz 
Transitu, pp. 220-232, and Bills of Lading, pp. 361-384. The chief merit of 
the book lies in the liberal citation of authority, including the most recent deci- 
sions. The fact that approximately 2000 cases are cited and 200 statutes referred 
to, together with the admirable plan of first stating the common law and then the 
statutory modifications, assures for this work a useful future among English 
practitioners. Added value is given by anappendix containing a collection of 
Australasian and Indian cases and statutes with brief comments thereon. 


A TREATISE ON INTERNATIONAL PuBLIC LAw. By Hannis Taylor. Chicago: 
Callaghan & Co. Igor. pp. Ixxvi, 912. 8vo. 


CROMWELL ON FOREIGN AFFAIRS, together with Four Essays on International 
Matters. By F. W. Payn. London: C. J. Clay& Sons. Igol. pp. viii, 
167. 8vo. 
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